COMPARATIVE STUDIES 
IN 
AND 
HISTORY | 


An International Quarterly 


VOLUME 


NUMBER 1 -NOVEMBER 1961 


MOUTON & CO - PUBLISHERS 


THE HAGUE - NETHERLANDS 


A. ST. J. HANNIGAN 

J. DUNCAN M. DERRETT 
SYLVIA L. THRUPP 
MICHAEL D. COE 


JOHN FRIEDMANN 


GASTON V. RIMLINGER 


Letters to the Editor 


CONTENTS 


The Imposition of Western Law Forms upon 
Primitive Societies 1 


The Administration of Hindu Law by the 
British 10 


The Creativity of Cities. A Review Article 


53 
Social Typology and the Tropical Forest 
Civilizations 65 
Cities in Social Transformation 86 


Social Security, Incentives and Controls in 
the U.S. and U.S.S.R. 104 


125 


Editorial Office 


3633 Haven Hall, University of Michigan, Ann Arbor - Mich., U.S.A. 


Subscription 


Comparative Studies in Society and History appears four times per year, in October, 
January, March and June. Each issue consists of approximately 120 pages. The sub- 
scription price is $ 6.00 per year in U.S.A. currency or'the equivalent in other currencies. 
Subscriptions should be sent to booksellers or directly to the publishers. American sub- 
scriptions may be sent there by check. Address: Mouton and Company, The Hague, 


Holland. 


© Copyright 1961 by the Society for the Comparative Study of Society and History. 


| 
t 
4 
| 
: 

+ 

: 4 
. 


{ 
4 


“| 
| 
| 
q 
if 
¥ 
+ 


THE IMPOSITION OF WESTERN LAW FORMS 
UPON PRIMITIVE SOCIETIES 


At the present day the African hailing from a primitive society, who comes 
to live in the towns side by side with Africans of other tribal origins and with 
Europeans, is a familiar figure. This has resulted in the influencing by alien 
cultures of the African’s traditional way of life and the formation of a new 
type of society governed by a complex set of rules to which the old tradi- 
tional order affords little or no. guide. It is only to be expected in the circum- 
stances that difficulty will be experienced in reconciling African customary 
rules of behavior with the western-type law, and that also, where the two 
systems are being administered side by side, the Western system of law will 
tend to predominate due to its greater affinity to modern development. As 
will be shown, this tendency to replace native custom by Western law, as 
exemplified by the position in the past and present territories of British 
Africa, even where motivated by the best intentions, is at times dominated by 
an adherence to Western law patterns and by Western economic and social 
theories, which may be neither acceptable nor expedient in the present state 
of African development. 

The different natures of the two sets of norms, the African and the Western, 
tend to be clouded by their superficial similarity, which is grounded on their 
mutual reliance upon normality, regularity and enforcement. The effect of 
this has been that although the British-type courts have never gone so far as 
to treat native custom as law per se they have been prepared to treat it as a 
source of law and have incorporated it into the Western law. The differences 
between the two systems are so great, however, that this incorporation is as 
fraught with problems as the replacement of native custom by Western rules 
of law, and has played an equal part in undermining the native custom. 

One of the main distinctions between the two systems consists in the differ- 
ent approaches made to the question of ascertaining the norms applicable to 
a case. So far as the Western-type court is concerned, the usual sources of 
law are legislation, case law, text-books and other learned writing, whereas 
in the native courts reliance is placed almost entirely upon the intimate 
knowledge of local customs possessed by the court elders. When it comes, 
therefore, to the case of the British-type court applying native rules of be- 
havior, difficulties of ascertainment often arise. The court may be situated 
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in a locality many miles away from the place where the incident occurred. 
Native rules of behavior are seldom codified and such efforts as have been 
made in this direction have not been a great success due, amongst other 
things, to the emphasis that codification places upon a particular type of law, 
the difficulty of rectifying errors of legislation and omissions (see Journal of 
African Law, Vol. 2, 1958, No. 2, p. 93). Also, far too much reliance has to 
be placed upon the few books written from a legal, as opposed to an anthro- 
pological, point of view. An example of this is Sarbah’s book on Fanti 
customary law which for fifty years was almost the only legal text-book on 
African custom in British West Africa and, as such, heavily relied upon by 
the courts (see my article in the Journal of African Law, Vol. 2, 1958, 
No. 2, p. 109). 

The Courts in British Africa have had, therefore, to rely largely upon the 
testimony of experts in native custom, which if followed in subsequent cases, 
may crystallize too quickly and too firmly into law in the Western sense. It 
should also be apparent that, even if a native rule of behavior possesses all 
the outward characteristics of a law in the Western sense, it cannot be ac- 
cepted as such by the British-type courts on its mere iteration, as the source 
is always suspect and, therefore, it is necessary for it to be proved on several 
occasions before such courts will take judicial notice of it. The reasons for 
this attitude are several. There may be, for example, a conflict between the 
evidence of the expert witnesses, as in the Gold Coast case of Sackey v. 
Okantah, Divisional and Full Court, 1919, p. 88, where of eight witnesses, 
three supported one version of the custom, and five supported another. 
Among the five, however, there was considerable variance as to the details 
of the custom they were supporting. Other reasons are the possibility of 
variation in custom from area to area, and also the difficulty of developing 
precedents due to the limited number of cases on custom which come before 
the British-type court. 

Furthermore, although this system of incorporating native rules of be- 
havior into the Western-type law by testing them against recognized British 
standards of proof leads to certainty, there still remains the problem of how 
to change a custom if it once becomes law. This is of considerable im- 
portance in British Africa where a very rapid social and economic trans- 
formation is taking place. Many rules of native behavior are founded on a 
subsistence economy and are also limited to a family or tribal society. Many 
of these customs, therefore, if they are to survive, will need to be altered to 
suit modern conditions. An example of this is presented by the marriage 
customs amongst the Tswana in Bechuanaland. At one time the custom per- 
mitted the betrothal of girls by their parents even before birth. Now the 
betrothal requires the agreement of the two parties directly concerned (see 
Schapira, Handbook of Tswana Law & Custom, 2nd Edition, London, 1955, 
pp. 128-129). 
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There are, moreover, situations which require the formation of new rules. 
In primitive societies such change normally occurs by change in the behavior 
itself and without any necessity of obtaining the sanction of some central 
authority. For example, Schapira refers to the changes made amongst the 
Tswana on such matters as the customary rules of inheritance, and states: “In 
addition to the legislation many changes have unobtrusively developed in the 
laws relating to marriage, domestic authority, property and inheritance. 
These changes have in some cases become so commonly accepted that the 
tribal courts have refused to recognise traditional usages on the ground that 
they were no longer generally observed and are, in any case, incompatible 
with the standards of civilisation to which the people have attained.” (Scha- 
pira, op. cit., p. 44). 

This acting of a body other than the central authority in an independent 
norm-changing capacity, although acceptable in a primitive community, is 
unacceptable to a British-type court if there is an established rule of behavior 
supported by evidence, and even less acceptable if judicial notice has been 
taken of the existing custom. We find in West Africa, for example, that the 
Courts, having accepted the proposition that land belongs to the community 
as a whole, have in general maintained a sustained resistance to individual 
ownership of land (see Eze v. Igiliegbe, 14, W.A.C.A., p. 61 at p. 62). In 
Ghana, having accepted the rule that succession is matrilineal amongst the 
Akan people, the courts have been reluctant to allow any deviations and have 
even applied it to non-Akan people living in the Akan area (see my article in 
the Journal of African Administration, Oct. 1954, p. 169). Thus we find that 
the application of native custom in a British-type court tends to limit their 
development, unless statutory provisions are made to give the rulings of the 
native courts or tribal authorities on a new point of native custom the force 
of law, as has been done in certain cases; for example, in Ashanti, by the 
State Council Ordinance (Ashanti), 1952. 

Another case of difficulty which is experienced when one tries to equate 
primitive behavior rules with our Western concept of law arises in situations 
where there is a dual system of courts with original jurisdiction and a single 
appellate court on the British pattern. One difficulty, as we have seen, is due 
to the different approaches that can be made to the question of ascertainment. 
Another is the conflict that has arisen between the application of English 
legal principles and native custom which, on occasion, has been settled on 
somewhat technical lines. 

There is, for example, the question of mortgages in Ghana, where in the 
case of an attempted sale of the mortgaged property by the mortgagee it is 
often important to determine whether the mortgage is an English equitable 
mortgage or a native mortgage. Under English law an equitable mortgagee 
cannot sell without the consent of the court, but he is allowed to do so in the 
case of a native mortgage. The courts, in deciding this question, have relied 
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on such evidence as the use or non-use of writing and the entry or non-entry 
of the mortgagee into possession, the use of writing and the non-entry into 
possession being indications that the parties intended to create an English 
equitable mortgage (see the Ghana cases of Bossom v. Attonie, Hayes Redwar, 
App. IV, p. 199 and Amarquaye v. Broenner, Renner’s Reports, p. 145). 
Here, therefore, we find the adoption of English usages being treated not as 
a development of a native institution, but as a method of substituting for it 
an institution of the English law. 

There have also been instances on the West Coast of Africa, where the 
courts have applied the English concept of domicile in determining the law 
governing the devolution of property on an intestacy without even considering 
the question of its incorporation of the newcomer into the community or his 
acceptance by it. (See Thompson v. Thompson, 1921, Div. Court, p. 155 
Ghana, where Michelin J. applied the doctrine of domicile as set out by 
Dicey to the case before him, and the unreported case of Afisata & Ors. v. 
Amadu & Anor., S/C. Kumasi, Suit No. 16/1950, where Jackson J. applied 
the principles of domicile set out in Westlake’s Private International Law, 
6th Edition, p. 107.) The idea of incorporation into the community would 
appear to be more in line with usual native practice than the Western concept 
of domicile in deciding status, as domicile depends on the desire of the indi- 
vidual combined with residence, which is a concept largely alien to native 
thought where the group predominates (see Elias, Nature of African Custom- 
ary Law, Manchester University Press, 1956, pp. 105-106). 

Such problems as the ones mentioned above admittedly do not arise where 
there is no final appeal to a British-type court from the native court, but there 
are in such circumstances other major difficulties. Firstly, as will be shown, 
there is a considerable amount of law which can only be treated suitably in a 
British-type court, primarily due to its Western orientation and its complex 
procedural rules. Secondly, as there is little tradition of case law coupled 
with no law reporting of native cases, there is in native courts a tendency 
to treat each case in isolation, treating the decision as the link between the 
rules of behavior and the society to which the parties belong. This may have 
been suitable in the past in British Africa, when the maintenance of the-loca- 
lized tribal groups was of paramount importance. It can only have a dis- 
ruptive effect, however, in a society which is changing to western individual 
type culture, with the amalgamation of many small primitive culture groups 
into a single entity. 

Let us take, as an example, the case of the African who lives in the town. 
If native customs are to apply in disputes between natives of different tribes, 
questions involving a conflict of laws will inevitably arise, in which, to avoid 
uncertainty and friction, general rules should be formulated. The question as 
to who should inherit the property of a deceased African is, for example, of 
great importance, especially in a country such as Kenya, where an African 
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cannot make a will and where the devolution on intestacy is governed by 
native custom. The issue here is clearly of considerable complexity where 
there has been an inter-tribal marriage with the variants on the domicile of 
the deceased and the different tribal customs involved. 

Therefore, whether there is a final appeal from the native court to a British- 
type court or not, considerable difficulties arise, due either to the intrusion of 
the English common law and English procedure or to the difficulties of 
creating a body of law from the decisions of the native courts. Unfortunately, 
the alternative of the imposition of legislation based on Western economic 
and social practice also creates problems, due primarily to the failure to 
consider with sufficient care either the state of development of the community 
upon which it is imposed or the full social and economic implications. 

Two examples can be taken from recent legislation in Kenya, the first 
being the Law of Contract Ordinance, 1960. This Ordinance provides that 
the common law of England relating to contract as modified by the laws of 
equity and by certain Acts of the English Parliament shall be applicable in 
Kenya. The Ordinance imposes the entire English law of contract in all cases, 
both in the British-type courts and in the native courts, and excludes native 
custom on contractual matters; that is to say, it turns the English common 
law into statute law so far as Kenya is concerned and, in so doing, apparently 
excludes the possibility of alternation by local custom. Up to the passing of 
this Ordinance by virtue of the provisions of Section 17(1) of the African 
Courts Ordinance, 1951, the African courts were empowered to apply the 
native law prevailing in the area of the jurisdiction of such courts so far as it 
was not repugnant, inter alia, to justice or morality or inconsistent with the 
provisions of any Order-in-Council or Ordinance in force in the Colony. 
Furthermore, Article 7 of the Kenya Order-in-Council, 1921, lays down that 
every court shall be guided, in cases where the parties are natives, by native 
law with the same exceptions in relation to repugnancy and inconsistency. 

The discussion on the second reading of the Bill in the Legislative Council 
made, indeed, no mention of native custom. The second reading was moved 
by the Temporary Minister for Legal Affairs who stated in support that its 
purpose was to bring the Europeans and Asians, who to-date had been in 
contractual matters subject to the Indian Contract Act of 1872, in line with 
the Africans to whom the common law of England already applied. (This 
statement was presumably due to the provisions of Article 4 of the 1921 
Order-in-Council which introduced the English common law into the Colony, 
but only so far as the circumstances of the Colony permitted and also subject 
to Article 7 of the 1921 Order.) The Temporary Minister for Legal Affairs 
made no mention of the provisions of Article 7 of the Order-in-Council, under 
which native custom, as we have seen, is to be applicable subject to exceptions 
in cases between natives; and only two other members of the Legislative 
Council spoke in the debate, one in favour of the retention of the Indian 
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Contract Act and the other, an African member, who in a somewhat confused 
speech objected to the introduction of the English common law into Kenya. 

The effect of this Ordinance may well cause a chaotic situation to develop 
in the African courts. They will be obliged, without the assistance of counsel, 
who are prevented from appearing in African courts under the provisions of 
the African Courts Ordinance, 1951, to apply the completely novel doctrines 
of English contract law. One has only to imagine a tribunal of elders struggling 
to apply the rule of Foakes v. Beer as modified by the doctrine in the High 
Trees case, to see the difficulties that may arise. 

The second illustration of the dangers of applying English-type legislation 
to an African community is taken from the Native Lands Registration Or- 
dinance (Kenya), 1959. Here the dangers arise through the ignoring of social 
obligations on the one hand, and on the other of requiring the native courts 
to find a legal solution to an economic problem. 

On the face it appears to be an admirable Ordinance, enacted to introduce 
registration of title to land in the recognized pattern accepted in the English 
law area, with the state guaranteeing the title of the person on the register, 
and with the introduction of individual ownership of land. In its attempt to 
raise the standard of living the Government has pinned its faith on the de- 
velopment of cash economy farming in the African areas and to this end has 
pursued a policy of land consolidation with individual ownership of land as 
a final goal, a policy which has found expression in the present Ordinance. 
However, as Dr. Allott states of the Report of the Working Party which pre- 
ceded the Ordinance and upon which the Ordinance was based: “There is 
only one reservation, but this is a major one, that must be made: There is 
little or no mention in the report of the sociological aspects of the proposed 
reforms, no attempt to investigate and predict what will be the result of such 
sweeping changes in the most fundamental part of African life on the social 
organization generally, on individual farmers, on the position of women, etc., 
etc.,... It is somewhat alarming to find that the human aspects of changes 
in land tenure can be glossed over in this way, however much attention may 
have been paid to the technical (legal, administrative, agricultural) side of the 
proposals” (Journal of African Law, Vol. 3, 1959, no. 1, p. 6). 

To-date, this Ordinance has been made fully operative only in the Kiambu 
area, although its operation may be extended when the time is ripe to other 
areas. Kiambu is a highly populated farming area near Nairobi, where land 
consolidation has taken place under the shadow of the Emergency, and where 
there would appear to be some breakdown of the normal African group 
ownership concept, coupled with the growth of the right of an individual to 
sell land. There still remains, however, even in the Kiambu area, a strong 
family sense which compels the individual to allow his relations to farm on 
a portion thereof. There are also a considerable number of landless or near 
landless who at present cannot find work in the urban areas. These are both 
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factors, therefore, which will work against the successful operation of the 
Ordinance and are the symptoms of the human aspects of change referred to 
by Dr. Allott. 

The Ordinance has thus affected the whole system of social relationships 
within the family, but it also raises a further problem. In all attempts to 
develop a cash farming economy one of the main problems is how to prevent 
fragmentation, a problem which is to a large degree solved if there is work 
available for those who have no land. This, as we have said, is not the case 
as yet in Kenya, but as the prevention of fragmentation is essential to the 
development of a cash economy and individual ownership of land, the Or- 
dinance not only introduces individual ownership, but also throws upon the 
African courts the burden of deciding who shall succeed to the land on the 
death of the registered proprietor. It stipulates that only five persons may 
be entered upon the register. This gives to the African courts, in the pursuit 
of the economic development of Kenya, the task of working out what amounts 
to a new system of succession’to land. To avoid discrimination against those 
dispossessed, the Ordinance, Section 79(6), allows for compensation to be 
awarded. This provision, however, is merely permissive and, with the close 
links of the members of the African courts to the communities, it is difficult 
to see how they can be expected to evolve a set of rules which will please 
everybody. Also, even if compensation is awarded, it would seem highly 
improbable that those left in possession of the land will either be in a position 
for some time to pay it, or willing to do so. 

These are therefore two examples from Kenya shewing the difficulties of 
applying Western patterns of behavior to an African society by legislation. 
The motives behind their introduction are, without doubt, excellent, but it is 
suggested that the ground has not been fully prepared for their introduction. 
There are not as yet sufficient magistrates trained in the English law system 
to implement them with the necessary impartiality or knowledge and, so far as 
land registration is concerned, there is not enough work available to draw 
the landless away from the rural areas. We have seen, however, the many 
difficulties present in applying native custom, whether there is an appeal to 
a British-type court or not, and therefore, notwithstanding the dangers in- 
volved in applying English law, it is not recommended that there should be 
an extension of native custom. It is felt rather that the solution to the problem 
lies in evolving guiding general principles governing the circumstances in 
which native custom or English law forms should be applicable, based on a 
study of the social and economic needs of the community involved, rather 
than that the existing system be continued under which English law or law 
based on the English pattern is applied or introduced, either because we 
think it will be good for the natives or because the English law so rules. 

It is felt, in coming to this conclusion, which implies an extension of the 
English law field, that one very important point has been overlooked when 
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considering the rules that govern a community, the ignoring of which has put 
the keystone to the belief that it is possible to reconcile native laws of 
behaviour with our Western concept of law. One of the main purposes of all 
rules of social behaviour is the maintenance of stability in the group. In 
African society, however, the group has a meaning different from that which 
it has in our Western society. In a tribal society the rules have been evolved 
for the purpose of maintaining the existence of a small isolated community 
seeking to survive on a subsistence economy. Instances of such rules are the 
age-group rules and rules governing sexual behaviour. Most of these rules 
have no place in a modern society, where we find a state of conflict between 
the interests of the individual and the interests of the State, as opposed to a 
struggle for survival by the group against natural difficulties. 

In considering, therefore, whether native custom should apply or not, 
three groupings should be made. First, if the old system of native custom is 
not conducive to the safety of the modern African State or if it is endangering 
economic development, then the English-type law should be applied, for 
example, where crime or commercial matters are involved. The Kenya 
Contract Ordinance, for example, would be suitable for introduction in cases 
between native and non-native. There is, also, no reason why the English- 
type law should not be modified by suitable native custom. This could be 
done by rules laid down by elders, case decisions and legislation introduced 
as the result of research work. 

Secondly, there is an area in the way of life of a native community where 
it may be desirable, but not essential, that a change should take place. This 
area contains such important matters as the rules governing inheritance and 
land tenure. Although it might be economically beneficial in the West Coast 
of Africa to introduce individual ownership of land in the cocoa growing 
areas, the failure to do so has not proved disastrous. In this area, native 
custom should only be excluded if there is sufficient evidence of a desire to 
change amongst the people concerned, and also where preparations have been 
made to meet any resulting economic problems. Here again research work 
would be necessary, undertaken preferably by a team representative of the 
fields of law, sociology, anthropology and economics. 

The third area is composed of those situations where a retention of native 
custom does not appreciably affect the development of the safety of the State. 
As the majority of African customs are based on the group concept, this area 
will tend to diminish as the Western individual pattern of life gains ground. 
Thought might be given here, however, to the development of group effort, 
for example, through co-operatives. Failing this, the useful rules which will 
survive in this group will be those binding the family or tribe in a type of 
benevolent society. 

If these groupings are made there is still the problem of deciding the body 
which should apply them. They would of course serve as a guide to the 
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members of the law-making body in a country and to the permanent civil 
servants; but it is suggested that experts from outside government, such as 
University staff, might also be used as an advising body on proposed legis- 
lation. This, it is felt, would be of considerable value in under-developed 
countries where there is a paucity of experts in all fields, including those of 
government and the legislative councils. 

There is finally the problem of the courts. As English law under this 
system would pervade down to a much lower level than is usual at present, 
it would be necessary either to increase the number of magistrates or to give 
the native court elders some training in English law. Although the field of 
the native courts might in consequence be curtailed, there would be room 
however for their development in social matters where native custom was at 
issue; for example, in matrimonial disputes, child welfare, and, also, even 
where the English-type law prevailed; for example, tribal elders might assist 
the tribal judges in cases where a juvenile is charged with a criminal offence. 

In conclusion, these suggestions would allow for development on modern 
lines, together with the incorporation of native customs which are compatible 
with such development, but would prevent an alteration in the way of life 
where due consideration has not been taken of the social consequences or 
the economic effects. 


A. ST. J. HANNIGAN, M.A., LL.B. 
Royal College of East Africa, 
Nairobi 


THE ADMINISTRATION OF HINDU LAW 
BY THE BRITISH 


The British nation is proud of having administered justice to oriental peoples 
with impartiality and integrity, conscious of the Roman example. These 
qualities were thought to have been lacking before the British period, and to 
the extent to which British standards are respected since British rule ceased 
that heritage is usually considered a ground for pride.1_ Anthropologists have 
raised, indeed, some doubts.2 These would have astonished those who intro- 
duced British techniques during the critical periods. To them it was self- 
evident that the strides made in English constitutional history, for example 
that towards the “Rule of Law”, should redound to the advantage of de- 
pendent peoples; it was unthinkable that Britons should communicate less 
than they themselves had acquired. That they might be doing “harm” thereby 
never occurred to them; and indeed it is far from established that they did. 
It is possible now, however, to take an objective view, and, without passing 
premature judgments, to observe closely what happened in a country where 
the process was uniquely difficult: and to see the immediate results of 
the process. 


1M. Anantanarayanan and G. C. Venkata Subba Rao, “Influence of English Common 
Law and Equity upon law in India: the areas uninfluenced, and reasons therefor”, 
Revista del Instituto de Derecho Comparado, VII-IX (1957), pp. 118-127 at p. 118. 
The volume is devoted to work done at Barcelona (ist. Intern. Congress of Comp. Law, 
1956) on the influence of foreign laws in India. S. Venkataraman’s “Influence of 
Common Law and Equity on the Personal Law of the Hindus”, ibid., pp. 156-79 is 
interesting. K. Lipstein’s summary of the situation at pp. 213-225 is reprinted under 
the title “The reception of Western law in a country of a different social and economic 
background (India)”, Indian Year Book of International Affairs, VI (1957), pp. 227-293. 
One is disposed to agree with much, without prejudice to comments based upon a more 
profound study of the material. Justice P. B. Gajendragadkar, “The Hindu Code Bill” 
(1951) 53 Bom. L. R. (J.), 77-110 is most enlightening. A Gledhill, “Influence of 
Common Law and Equity on Hindu Law since 1800”, Intern. and Comp. Law Quarterly, 
III (1954), pp. 576-603 is useful so far as it goes. Sir B. Lindsay’s chapter “Law” in 
L. S. S. O’Malley’s Modern India and the West (London, 1941) based in part on a 
rapport contributed at The Hague in 1937 is unreliable. Nowhere has the influence of 
Portuguese, Dutch, Danish, and French laws in India been compared with that of 
English law, except as to certain rules on adoption (Franco- and Anglo-Hindu) in 
J. L. Kapur, Law of Adoption in India and Burma (Calcutta, 1933). M. C. Setalvad’s 
useful Common Law in India (London, 1960) has nothing new on our subject. 

2 Noted by Lipstein from L. Dumont, ubi cit. sup. See also n. 41 below. 
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The case of India is in many ways peculiar. Two highly literate ancient 
systems of law were already in force, served by experts trained in the tradi- 
tional techniques. Parallel with these were countless customs, distinguishable 
according to region, to caste, and even (in limited contexts) to family. Their 
extent and character were undocumented,’ and likewise their relationship in 
practice with the written systems. Interesting fields for comparison exist. 
We may compare the manner in which the British set about the two classical 
systems; how they applied them along with the customs;‘ and how their 
results matched with those of other European powers who were concurrently 
attempting the very same tasks. A thorough comparison of the British 
treatment of the Islamic and Hindu systems cannot be attempted here, for 
that presupposes equal familiarity with the relevant histories of each: but it 
is hoped that material supplied here will serve towards that as well as 
other ends. 

This paper cannot hope to cover all aspects. In particular little space is 
spent here on the actual rules of law, and where these are referred to the 
reader may care to consult the leading text-books on Anglo-Hindu’ law, 
amongst which those which pass under the names of D. F. Mulla and J. D. 
Mayne are the most celebrated.> Their very full indexes obviate any need 
for running references in the footnotes here. Generalities are therefore in- 
evitable, but they have been carefully documented in order to enable the 
reader to check upon any myths that circulate about the general effect of 
British administration. It is often urged that British methods hampered the 
natural growth of the indigenous systems. What happened is not so simple 
as that. There is a difference between explanation and exculpation, and it 
will be observed here. 

The story in any case did not stop with Indian Independence in August 
1947. The British still administer Hindu law and custom in East Africa and 
Malaya, and a tiny fragment survives in the West Indies * (though not in Fiji). 
Problems of Hindu law come to the Privy Council by way of Ceylon, which 
does not herself administer Hindu law as part of her municipal law, but 
frequently refers to it under the rules of Conflict of Laws.’ It is more im- 
portant, however, to note that the judiciary in India, Pakistan and Burma, 


8 Certain Sanskrit works on andchdras, or anomalous customs, existed, but they dealt 
preponderantly with ritual matters or para-legal social customs. A full study of surviving 
andachara literature has yet to be made. The Portuguese, with the exception of the Foral 
(see n. 31 below), compiled no accounts of customary law (as opposed to religion and 
caste, on which they became well informed). For the Dutch, see n. 34 below. 

4 See below, pp. 38-9. 

5 Mayne’s Treatise on Hindu Law and Usage, 11th ed., N. Chandrasekhara Aiyar 
(Madras, 1950); D. F. Mulla, Principles of Hindu Law, 12th ed., S. T. Desai (Bombay, 
1959). 

6 K. W. Patchett, “Some Aspects of Marriage and Divorce in the West Indies”, Inter- 
national and Comparative Law Quarterly, VIII (1959), 632 f., at 653-665. 

7 Att. Gen. of Ceylon [1957], A.C. 513. 
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which in fact still retain the isolated British ex-I.C.S. judge, follows the tech- 
nique established during the British period and the administration of what is 
called Anglo-Hindu law proceeds upon lines which merely prolong those 
laid down well before Independence. The judges of modern India correspond 
in point of personnel to a large extent with their pre-Independence counter- 
parts, and much of their work illustrates perfectly tendencies born and con- 
firmed under British influence; they would not wish it otherwise, so far as 
one can tell. To cite post-Independence cases as authorities on Anglo-Hindu 
law is in order in nine situations out of ten. 

To see what were the difficulties, and to estimate the successes, failures, 
and by-products of the process, we must study the historical background, note 
the presuppositions which the British imported, and the reactions of the 
Indian public to them, and identify the sources of law which the British 
recognised and compare them with those which prevailed previously. We 
shall note how rules were selected or abrogated; how rules became distorted; 
how gaps, or apparent gaps, were filled by rules consciously or unconsciously 
imported from elsewhere; and how the development of social and economic 
behaviour in turn reacted upon the law; and how rules were claimed to have 
become obsolete, or were defended on the ground that only statute could 
abolish received propositions of law. Finally we may very briefly review the 
present legal scene. It will not be necessary to emphasize that this story may 
be relevant to current problems in Africa and elsewhere. 


I. THE HISTORICAL BACKGROUND 


Europeans acquiring territories in India became distantly acquainted with the 
systems of judicature which prevailed there, and they were obliged by the 
constitutional law of the kingdoms or empires within which their zamindaris 
(tenures) lay, to administer justice to the natives within their jurisdictions in 
a fashion generally agreeable to the natives themselves. The East India 
Company in fact appointed one of their servants to be zamindar in Calcutta 
and preside over the “Court of Cutchery” which decided suits between natives. 
J. Z. Holwell, who held the post between 1752 and 1757, claims to have had 
much success (as the Company admitted) without introducing violent inno- 
vations. The Portuguese, though recognising no Indian territorial sovereign 
in Goa, seem not to have differed in their attitude markedly from that of the 
British in Bombay and Madras.* The newcomers took advantage of existing 
rights in revenue matters. In criminal matters they were torn between a desire 


8 J. Z. Holwell was appointed both to the Mayor’s Court and to the post of zamindar. 
His methods are described in his own India Tracts, 3rd. ed. (London, 1774), pp. 175-6, 
178, 203, 228, 252. 

® For the British: C. Fawcett, First Century of British Justice in India (London, 1934). 
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to leave the natives to solve their own problems and a fear that unredressed 
complaints might endanger the peace, and so the trade and other activities 
which explained the Europeans’ presence in Asia. 

It was early recognised that Muslims claimed to be governed by rules 
derivable from the Quran and textbooks written by the “doctors” of the 
shari‘ah, and the Hindus recognised the general prestige of the dharmasastra, 
or classical Indian system of jurisprudence; but it was evident that these 
sources of law were consulted to extents varying with the topic, the locality, 
the efficiency of the court, the notoriety or otherwise of a custom prima facie 
applicable, and with the caste of the party or parties concerned. The integrity 
of the official judges varied enormously, from the type of the Unjust Judge 
of the parable *° to even less satisfactory types. The Europeans themselves 
were, at this period, less scandalised by this state of affairs than were their 
successors of the mid-nineteenth century, for conditions in India and in 
Europe were then more comparable than later. There was a natural reluctance 
to assume the position and responsibilities of the persons who in fact resolved 
disputes between natives, and a consequent lack of interest in the formal 
sources of law which those functionaries might consult in their discretion. 
Natives might be ousted from their traditional methods of settling disputes by 
the intrigues of individuals whom the Company trusted — as happened at 
Madras, where misinformed British legislators cut off the jurisdiction of the 
Company’s court and the natives were driven to various shifts to enable 
their causes to be decided there indirectly.1! On the other hand native princes 
might differ as to the advisability of administering English law in India; in 
1642 the Nayak requested the Madras Council to execute native murderers 
after the English fashion, but in 1770 the Nawab of Arcot resented his 
servants’ being tried by English law.'? 

When Britain, in the person of the Honorable East India Company, stepped 
into the diwani of Bengal, Bihar and Orissa, that reluctance had to be 
abandoned. The result of an attempt at the former method led to chaos. The 
actual power had to “stand forth” and displace the nominal authorities, and 
administer justice directly. The story cannot be repeated here.'? By British 
statute the Company’s courts became subject to the appellate jurisdiction of 
the Privy Council in London, and the Company steadily appointed better 
qualified men to judicial posts. By the time the Company’s courts were 
merged with the Queen’s courts the standard of company’s justice was little 


10 Luke, XVIII, 2-6. 

11 India Office Library Mss. (Records), Home Miscellaneous Series, vol. 372, p. 261; 
vol. 414, pp. 244-251; vol. 427, pp. 111 f. 

12 Home Misc. Ser., vol. 427, pp. 2 f., ibid., 59-68. 

18 The latest and most comprehensive study for the critical period is B. B. Misra, 
Central Administration of the East India Company 1773-1834 (Manchester, 1959), 
pp. 220-297, 298-377. See also W. H. Morley, Administration of Justice in British 
India... (London, 1858). 
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inferior to that administered by courts set up under Royal Charter, staffed by 
appointees of the Crown, and served largely by members of the English Bar. 

The structure of the judicial system by 1861 may briefly be described as 
a group of mutually independent superior appellate courts, viz. the High 
Courts of Calcutta, Bombay, and Madras, subject only to the Privy Council, 
at the top of a pyramid of inferior appellate courts in the districts, themselves 
hearing appeals from courts of first instance, which were situated in some of 
the towns, in addition to their small original jurisdictions. While the most 
humble of these courts were staffed by Indians, the higher were presided over 
by junior British officials, until one reached the seniormost of the latter, who 
remained in the District Courts if they could not attain a seat in the High 
Court. The practitioners outside the High Court were Indians, none of whom 
learnt the English legal system in England, and, what is more significant, 
none of whom could have become professionally qualified in the Islamic or 
Hindu classical systems.14 They started their careers as mere “pleaders”, and 
acquired proficiency in the somewhat rough-and-ready atmosphere of the 
juniormost courts, the habits in which at first resembled generally the informal 
ways of the native courts which preceded the British system in some areas. 
The intellectual gap between judgments delivered in the High Courts, where 
some judges were English barristers of long standing, and the country vakils 
who were supposed to advise their clients according to them, was,'** and to a 
large extent remains, marked. 

While this judicial hierarchy was developing a striking dichotomy emerged 
between the court law, and the popular law. It is not clear whether a precise 
counterpart has developed elsewhere. Its emergence is an important part of 
this story. 

The situation prevailing when the foreign rulers assumed their respective 
judicial responsibilities was, for all its faults, empirical. In no case did theory 
impose some juridical technique which had not emerged from the needs and 
history of the revelant group. Thus in a relatively small area might be found 
several native types of decision-making and decision-enforcement, all satis- 
factory within the given limits, none suitable for sudden transference into 
other spheres, and hardly any conformable to British presuppositions about 
judicial administration. The types may be roughly categorised: 

(1) Amongst hill and forest, predatory and “criminal” tribes, a tight tribal 
government prevailed, in which settling of disputes was only an aspect of 
general control, power lying with the elders, and the law being custom, un- 
written and immemorial, but not unsusceptible to gradual or ad hoc modifi- 


14 With very few exceptions, such as V. N. Mandlik, G. C. Sarkar Sastri, P. V. Kane, 
J. G. Gharpure, K. V. Venkatasubramania Iyer, and the judges mentioned below, 
p. 38, no practitioner has become a Sdstric authority. The careers are incompatible, for 
one can hardly be trained in both spheres. 

144 Note the repeated complaints of C. R. Baynes, A Plea for the Madras Judges 
(Madras, 1853). 
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cations. The circle of pressures would be narrow, and influence from outside 
slight. To this day the Santals exemplify this type of society. 

(2) Amongst the agriculturalists the political governors were distinguishable 
from the leaders who, by virtue of prestige (acquired according to criteria 
which do not concern us here), settled disputes at the family, sub-caste, village, 
or district level. The political governor, more often than not a Hindu of 
ruling caste or a Brahman, interfered in disputes that threatened to undermine 
governmental stability, for the immemorial maxim obliged the ruler to give 
justice, i.e. to redress grievances. This meant that a claim by a caste to wear 
a top-knot, objected to by castes already in possession of this distinction, 
might well go up as far as the district-governor. But it was unsuitable that a 
dispute about an inheritance, for example, should come to the political leader, 
unless it arose amongst his immediate inferiors in the governmental hierarchy. 
The more important the parties, and the more reluctant they were to come 
to a compromise (or to stay at one already reached), the more likely it was 
that governmental action would force a decision. To send a troop of cavalry 
to a village to ensure that A recovered possession of his runaway wife from 
B would be ridiculous in almost any imaginable context. 

Inscriptions give us a fair picture of what judicial administration amounted 
to in the 10th to early 16th centuries, and there is no reason to posit a change 
in the 17th or 18th except in so far as breakdown of government in western, 
central and northern India due to the political events of the period caused a 
shrinking of judicial activity, an increase in violence, and a consequent 
temporary lack of interest in juridical learning — which (it is most important 
to observe) is noticed by contemporary European writers on tour in the west 
and north-central India, and has been over-emphasised by historians relying 
upon their evidence alone. What Elphinstone and others say was no doubt 
true for circa 1820, but has little relevance for 1720, still less for 1620. 

Then the population looked to their natural leaders to apply pressure to 
delinquents. Only when pressures were nearly equal would what approaches 
litigation in the modern sense arise, and then the representatives of the go- 
vernment would take part only in the last stages. The ancient principle was 
that unanimity was more important than “abstract” justice. Those that have 
and merit prestige should retain it, and the perquisites that go with it. Com- 
promise was better than the disappointment of one party, who was equally the 
“child” of the authority who lent his support to the decision.* The prevalent 
methods of adjustment, bargaining, waiting for pressures to emerge or evap- 
orate, frequent adjournments, appeal to higher authority to evade the re- 
sponsibility for recommending an unpopular course, and the other essentials 
of decision-taking amongst closely-knit societies consisting of interdependent 


15 Anthropologists are agreed on the criteria of “justice” in traditional circles today. 
E.g. A. Mayer, Caste and Kinship in Central India (London, 1960), p. 126 et alibi. 
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castes, gave the impression to foreign observers that no law existed.'* Law, 
whether it lay in custom, written propositions, or terse popular maxims, 
existed in order that it might form a basis for all adjustments. 

(3) Much the same position prevailed amongst the rural landowners and 
petty government official classes, receivers of tolls and revenue and the like, 
and also amongst the town-dwellers who were, for the most part, commercial 
people, artisans, and their servants. But here more regular committees seem 
to have operated in decision-making. The well-known name panchayat, 
which is a vague, if pervasive institution in the country districts and amongst 
the lower social classes, seems to have meant something more precise in the 
towns and amongst the well-to-do. To determine any question of social 
procedure or ethics, or any point of customary law, a committee of five or 
more (or even less) persons, identified by a kind of natural selection, would 
formulate the appropriate rule, sound their “constituents” as to its accepta- 
bility, and then with their approval “enact” or decree it; and there would be 
little difference in form between a judicial and a legislative act, though in early 
centuries the latter seems often to have required royal confirmation. Higher 
caste, and more sophisticated apprehension of national culture, suggested that 
such committees should take the advice, wherever appropriate, of their spir- 
itual leaders, the Brahmans. Where their customs were of more or less Aryan 
type, the greater part of the research into the bases of their customs had 
already been done, and was enshrined in the ancient smritis and the commen- 
taries written thereupon by Brahman jurists.17 Where there was no corre- 
spondence the Brahmans acknowledged the force of customary law, subject to 
the proviso that if the caste claimed any place in Hindu society certain basic 
propositions must be accepted—but these were not very specific, nor en- 
forced in any uniform way,'* and in fact a gradual movement of castes 
“upwards” towards Brahmanical standards occurred. 

(4) Brahman sub-castes, on the other hand, were directly served by the 
smriti literature and their own juridical studies. But decision-enforcement 
was as loose and ad hoc as in other castes. The difference was that the 
panchayat system was used to find answers to questions from the lower castes 
also, whose teachers the Brahmans were. Where the study of dharmasastra 
was strong, problems of law would frequently come for solution.’* In regions 


16 Megasthenes to the 18th century French sources used by Nelson (on whom see 
p. 28 n. 63 below). 

17 On the general nature of the dharmaSdstra see Derrett, “Hindu Law: the Dharma- 
shastra and the Anglo-Hindu law — scope for further comparative study”, Zeitschrift fiir 
vergleichende Rechtswissenschaft, LVIII, 2 (1954), pp. 199-245. The great repertory is 
P. V. Kane, History of Dharmasastra, 5 vols, in 6 pts. (Poona, 1930). A useful apergu 
is U. C. Sarkar, Epochs in Hindu Legal History (Hoshiarpur, 1958). 

18 By the 17th century the Mim4msa requirement that a valid custom must conform 
to Vedic precepts had been abandoned. 

19 Opinions (c. 1778-1800) printed in S. Sen and U Mishra, Sanskrit Documents 
(Allahabad, 1951) illustrate techniques. 
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supplied with all castes a joint committee representing all clean castes, in- 
cluding Brahmans, could give sentences which no persons of any prominence 
or property could elude. 

The methods adopted were simple. When a decision had been passed 
against A he was condemned to do or to forbear, to perform a penance, and 
to be excommunicated from his caste, village, and district unless he con- 
formed. The sanctions of fine, flagellation, and various death sentences lay 
originally in the hands of the political ruler, whose powers were invoked in 
cases of robbery and killing or serious mayhem and where a sentence of 
excommunication could not be effective. At some periods criminal law as 
such flourished and caste activity or village movement against transgressors 
was weak: perhaps these were periods of great urbanisation and prosperity. 
But in the periods immediately preceding European rule criminal law, in 
Muslim hands in many relevant districts, was used chiefly against urban 
offenders and offenders against the peace and the army and the revenue 
administrations. Where a group or caste or sect became powerful and self- 
sufficient it could defy any general law.2° Debts, negotiable instruments, 
mortgages, and the like, had remedies well-known to the customary law. They 
were far from being ignored in the smritis, but they were in fact administered 
by committees of experts with very occasional Brahman assistance. They 
were often of the “self help” variety, and created so few repercussions of a 
social character that the decision of the committee would usually suffice 
of itself. 

The Hindu system gave everyone his place in every possible contingency; 
individuality was not prized; disobedience was anathema; functions were fixed 
by the caste system; and sources of pressure (outside the wild and barely 
Hinduized tribes) were many. Where the Muslims had succeeded to Hindu 
rulers they took over a going concern; they authorised the natural leaders to 
continue their previous functions; they respected fundamental customs; they 
even admitted Brahmans to be the proper authorities to determine certain 
disputes; and they tolerated the indigenous system so long as it did not conflict 
with their own.*! The Islamic law of crimes, and in criminal and (it appears) 
in some other courts the Islamic law of evidence, were in force where Mus- 
lims ruled, but otherwise there was no question of administering Islamic law 
to non-Muslims. In Bengal and Madras the Hindus were used to living under 
two systems simultaneously, both administered under the authority or with 
the sufferance of the ruler. 


20 The so-called Sanyasis of Northern and Eastern India in Warren Hastings’ time 
illustrate this. Even in settled societies the award of penance could operate very 
unevenly and hardly supplied the needed discipline, according to M. Elphinstone, History 
of India (London, 1841), I, 83-4. 

21 Sarkar, op. cit., pp. 209f, gives a more faithful picture than that suggested by 
material cited by G. C. Rankin, Background to Indian Law (Cambridge, 1946), pp. 3-6. 
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II. BRITISH PRESUPPOSITIONS 


British administration early attracted Indian litigants.*® The Portuguese, 
Dutch, French and Danish, so far as we know, did not have quite the same 
experience. The “success” of the British was misunderstood, and led to 
puzzling decisions on the part of the relevant authorities. The secret of the 
flood of Indian cases to the early British courts, such as the Mayors’ Courts, 
lay in the immediacy and violence of the remedies offered. The chances of 
losing a good case were high,?* but if one won, the prizes were larger than 
would be available under the native system. Following the commercial 
classes others were attracted in appropriate disputes to take the aid of this 
new instrument of applying pressure. The British supposed that Indian 
litigants would elsewhere suffer from corruption or prejudice. It did not 
strike them at once that the Hindu could take advantage within the British 
jurisdiction of rules of law which did not exist outside it. He could not only 
get his decrees executed, without delay or appeal, to the great discomfiture of 
the opposite party, but he would be able to gain legal advantages of which 
the native legal system knew nothing. In those very early days the English 
law was enforced in “country” disputes provided the parties submitted to the 
jurisdiction, and since only English attorneys then knew the English law the 
party who submitted to the summons must frequently have been shocked at 
the system which he had obliged himself to obey: but as the communities in 
question found the gains greater than the losses a speedy adjustment to the 
situation took place. Where what was virtually an English court, set up under 
an English Charter, dealt with a case between natives, English remedies and 
English law were inevitable. It was thought that the English law must rule 
even in Company’s courts which existed purely for native use: this could be 
avoided by extensive recourse to “arbitration”, which might, it was fortu- 
nately believed, let in the native laws. In spite of themselves the Company 
found themselves administering justice along lines acceptable to the natives 
but under the cloak of the English legal system.*4 

The acquisition of Bengal, Bihar and Orissa posed the problem in an acute 
form. Indians who might never wish to submit to British jurisdiction were 
forced to do so because the British were collectively the diwadn of the Em- 


22 Preamble to the Mayors’ Courts’ Charter of 1726 (13 Geo. I). 

*3 The irregularities in the “Black Courts”, where misbehaviour on the part of officials 
added to the hazards of frequent reference to native assessors, are noted in T. K. 
Mukherji, “Aldermen and attorneys...”, Ind. Hist. Quarterly, XXVI (1950), pp. 51-56. 
24 The problem is well demonstrated in Madras by John Browne’s opinion of 1738 
(Home Misc. Ser., 427, pp. 27-8), the heart-searching of the Choultry Court in 1774 
(Home Misc. Ser., 427, pp. 91-2, where an excellent picture of the current native 
methods of administration is given), and the general problem of jurisdiction to set up 
courts in the Northern Sirkars (ibid., pp. 71-174, an opinion of Russell’s of 1785). 
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peyor.*> The questions were what form the jurisdiction should take, and what 
law or laws should be administered. 

The choice which lay before the Company and later before Parliament was 
between following the system in use in the Portuguese possessions, or that in 
use in the Dutch and French possessions, on the one hand, or striking out for 
an improvement on both. The problem was complicated by the fact that the 
litigating public in the Presidency towns differed from that in the mufassil. 
Its dealings with the European traders were regulated by English law and in 
certain of its private affairs it was accustomed to utilise the facilities of the 
British courts. 

The French Revolution had not yet occurred. All Europe was accustomed 
to a confusion of local laws, to the general prestige of the Roman law, and to 
the practical application of much Roman law in the still active ecclesiastical 
courts which administered Canon law parallel with the civil or Common law 
of the state courts. The analogies with India were not remote.2¢ The eccle- 
siastical courts operated specifically in church disputes, religious discipline, 
matrimonial causes, testamentary causes, administration of intestate estates, 
and connected matters. They had also in England, and they may have retained 
in other parts of Europe, a jurisdiction “in conscience” in respect of con- 
tracts.27 In more ancient periods they had claimed exclusive jurisdiction in 
civil and criminal matters when the state courts would not conform to the 
doctrines of the Church.2* Their sanction was excommunication, which was 
effective, if at all, through the aid which the state lent thereto in the last 
resort. The subject-matter of disputes was roughly divided between state and 
Church courts, both operating under the state’s authority or sufferance. In 
India the caste tribunals, and similar panchayats, could have been left entirely 
alone to continue their functions alongside the foreign courts, which could 
have confined themselves to disputes between natives and foreigners, and to 
constitutional and criminal matters. The superstitious fear which the caste 
Hindus had of excommunication or of anathema at the hands of tribunals 
including a Brahman, and the helplessness of a defeated litigant or delinquent 
who would not accept the decision of a tribunal entitled to apply a complete 


25 The Company, accepting the Emperor’s firmdn in 1765, undertook to administer 
justice in accordance with Islamic law (as applied in India). 

2% Sir W. Jones referred in 1785 to the Brahmans’ award of penance (prdyaschitta) 
as “absolution”: Sir John Shore, Memoirs of... Sir William Jones (London, 1804), 
p. 264. The analogy is explicitly recognised in Vasudev (1881) 5 Bom. 80. 

27 ~The rise of Courts of Requests and improvement in the efficiency of Common law 
courts were hostile to the secular jurisdictions of the ecclesiastical courts: see B. L. 
Woodcock, Medieval Ecclesiastical Courts in the Diocese of Canterbury (London, 1952); 
H. Consett, Practice of the spiritual, or ecclesiastical courts 3rd. edn. (London, 1708); 
H. C. Coote, Practice of the ecclesiastical courts (London, 1847); Report of the Royal 
Commission on Ecclesiastical Courts (Cmd. 3760, 1883). 

28 Canons attrib. to St. Patrick, in J. T. McNeill and H. M. Gamer, Mediaeval Hand- 
books of Penance (New York, 1938), pp. 78-9 (canon 21). 
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boycott, impressed Europeans with the notion that this system hardly re- 
quired civil or criminal penalties in the western sense, and that it was grounded 
in immemorial usage and unalterable custom, interpreted in the last resort 
by “priests” learned in the dharmaSastra. It seemed as if a system of “Roman” 
law were alive in a system of “Canon” law, in which the public believed, and 
which had long since won a position at the expense of secular power. 

The Portuguese had in fact left all judicial administration to the Hindus 
themselves. They took it for granted that converts would be subject to 
Portuguese law and would litigate in Portuguese and not in Christian “caste 
tribunals”.2® Ecclesiastics pointed out that a Christian King could not permit 
subjects to obey customs in conflict with Natural law, and as a result of a 
Provincial Council certain propositions were formulated which subsequently 
became law, by which Hindus were amenable to the Portuguese courts for 
violent crimes, polygamy, concubinage, and usury.*° But well into the modern 
period Portuguese Hindus were governed by the Hindu law substantially as 
administered under the 16th century Muslim rule.’ The French, on the other 
hand, seem to have admitted Hindus to their courts at their option and ad- 
ministered to them French law, whilst at the same time they were forced to 
interfere in serious caste disputes, and to settle according to native custom 
matters which the natives would not assume the initiative to settle for them- 
selves. This meant taking the advice of native leaders, or caste heads, and 
thence developed the system, which later (1827) came to maturity, of a 
standing consultative committee of Indian jurisprudence, as it was termed. 
This seems to have worked extremely well.82 The French enforced the de- 


® Judges for “all Christians”, provided for in 1584, were not actually appointed till 
20 May 1682. 

80 Criminal jurisdiction in cases of murder, maiming, forgery and perjury was ancient; 
personal exemption from Portuguese laws except in those respects was guaranteed to 
converts in (?) 1606. The right to abrogate native custom was asserted categorically 
by Dom Sebastido in 1559, confirmed for all “India” by Viceroy Dom Antao de 
Noronha on 4 Nov. 1574. But this right was sparingly used. Conflicts between the 
state (representing the natives) and the Church were frequent, the King asserting his 
jurisdiction in solidum to determine matters where the Church had acquired an interest 
in 1614, 1622, 1634, 1646, and 1678. The compromise with regard to Hindu marriage- 
rites is curious (1625, 1679). O Primeiro Concilio Prouingial Celebrato em Goa no 
Anno do 1567 (Goa, 1567), Decc. xi, xii. J. I. de Abranches Garcia, Archivo da 
Relacgao de Goa (Nova Goa, 1872), sec. xvii. J. H. da Cunha Rivara, Brados a favor 
das Communidades das Aldeas do Estado da India (Nova Goa, 1870), pp. 4-13. 

31. The Foral of Affonso Mexia, originally applicable to the “Old Conquests”, dates 
from 16 Sept. 1526. Doc. 58 in Rivara, op. cit. See also Lingu Roguvir Dolvy, Decreto 
de 16 de Dez. de 1880 .. . (Bastora, 1916). A. E. d’Almeida Azevedo, As Communidades 
de Goa (Lisbon, 1890), pp. 179-182, explains how until 1691 the Hindus of the “Old 
Conquests” evaded the Foral in respect of escheat. The Foral had in fact been amended 
in 1542 and 1544, so that little went to the public purse. However, the Portuguese 
law was applied to them (nominally) after 15 Jan. 1691 (confirmed 1695). From 1707 
to 1735 disputes continued as to the policy of applying Portuguese law to Hindus, the 
latter becoming subject to that law for all purposes, save special reservations, in 1880. 
32 Léon Sorg, Avis du Comité Consultatif de Jurisprudence Indienne (Pondicherry, 
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cisions arrived at entirely by native authorities. These took opinions from 
various castes, consulted the dharmasdastra where they felt so inclined, and 
disposed of the matter by taking into account considerations they deemed 
appropriate, giving as many and as detailed reasons as they felt desirable. A 
form of giving reasons later became established as French officials took more 
and more interest in the process, and it is possible to follow the development 
of this quasi-customary law. As did the British, the French kept revenue, 
excise, and criminal law entirely in their hands, together with other topics 
that were essential to the good government of the settlements, and would not 
offend the susceptibilities of the native inhabitants. 

The British, as we have seen, attempted the Portuguese method. The 
administration of criminal justice broke down under the strain of the shift of 
responsibility from Muslim to European hands, and as a result of famine and 
other calamities. British “judges” were essential. They did not pretend to 
legal knowledge, and simply attempted to satisfy the litigating public. Military 
forces available for extorting land revenue and keeping the peace might be 
used to enforce compliance with decrees. Actual determination was in the 
hands of subordinate native officials who tried ineffectively to end disputes 
which would previously have been settled at leisure amongst the local leaders, 
or might never have arisen in the form of litigation at all. The results of this 
system spelt to Warren Hastings nothing but corruption. It became essential 
to dispose of disputes through well-qualified arbitrators or arbitrators chosen 
by the parties, to whose “award” the judges should give the force of a decree. 
By 1769 the British had no intention of accepting more knowledge or interest 
in Hindu or Muslim customs or laws than was essential for performing the 
functions which had devolved upon them.** The natives were to govern 
themselves, provided that the government should retain all the advantages of 
any authority and jurisdiction which the Company had inherited with regard 
to Hindu caste matters. So elaborate a method as the later French system 
was impracticable in vast territories inhabited by a more miscellaneous popu- 
lation. Another method, operated by the Dutch, was repellant in one respect. 
Our material on the Dutch administration is scanty but significant.44 Where 
the litigants were governed by a clear native rule of custom the Dutch applied 


1897). See also C. Boscheron-des-Portes, Apercu historique et analytique du droit 
hindou, suivi d’une notice sur le régime judiciaire et administratif des établissements 
frangais dans I’Inde (Paris, 1855). 

88 Instructions to Supravisors, 16 Aug. 1769, quoted by W. A. Montriou, Hindu Will 
of Bengal (Calcutta, 1870), p. Ivii. 

% =J. Mossel, Het Chormandels Heijdens Regt... Ms. I. O. Mack. Pr. 55.11, pp. 471- 
511, trans. in Mack. Cl. XIV, 10(f), fo. 82-93 (c. 1738). In Chinsura Roman-Dutch 
law was applied to Hindus: Luchunchunder, 1 Boulnois, cited in argument at 8 M.LA. 
78. T. E. Colebrooke, Miscellaneous Essays... (London, 1873), I, p. 223 quotes a 
letter of H. T. Colebrooke dated 22 Oct. 1805 witnessing administration of Civil Law 
as a result of the capitulation of Dutch and French possessions. 
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it; where the decision would involve an institution unknown to native custom, 
or the application of a rule upon which custom was silent or which was 
hostile to the prejudices of the rulers, the Dutch applied the Roman-Dutch 
law. The result was that, although native susceptibilities were respected to a 
considerable degree, Dutch courts were predominantly European courts, and 
bore a close resemblance to the Supreme Courts in the British Presidency 
Towns. Had this been followed in the mufassil it would have meant that 
parts of the very peculiar English law, hardly suited to the Presidency Towns 
themselves, would be imposed upon an entire nation without its consent and 
without a rational precedent.** What had emerged, then, by 1772 was a 
system by which European overseers authorised at their discretion the de- 
cision made and enforced by native officials of government who administered 
whatever law struck them as suitable in the circumstances. 

Efforts to uphold ancient methods, such as the caste panchayat sentences, 
must fail in this atmosphere. Only in remote regions where the officials and 
“arbitrators” ** of the new government were unknown, was the previous 
system stili in use. Movement backwards was impossible, and in moving 
forwards a choice existed. Decisions should be given ad hoc by the natural 
leaders, or some fundamental and stable system should be looked for, which 
might be applied as a matter of rule. British prejudices, developed in an 
atmosphere where local customs were construed with extreme strictness, 
where franchises were preserved only with much legalism, and where the 
supremacy of the king’s courts over all inferior tribunals was being established, 
were decidedly against haphazard methods. Precedent, and the certainty 
that the law would not depend upon the personality of judges, but upon the 
skill of advocates and the court’s learning, were the pillars of the English 
system. The British were opposed to self-help in destraint for debt, to ex- 
cessive rates of interest, and to allegedly religious excuses for crime or for 
escaping punishment—all apparently self-evidently unreasonable elements of 
the previous system, and naturally fit to be disallowed.*? The native system 
had always admired abstract justice from afar,** but it applied only on levels 
where more pressing considerations were absent. That all men should be 


85 Sir William Jones’ remarks were typical (1788), see Rankin, p. 17, also ibid., p. 8-9. 
See Appendix. 

36 Whereas the former governments had enforced awards of arbitrators chosen by 
parties, wherever these were questioned, Warren Hastings’ scheme and its successors had 
provided for awards to be upset if the arbitrators could be accused of partiality or 
corruption, and this naturally produced entirely different effects from the previous 
arrangements. 

37 On interest and self-help the Plans and Duncan’s Regulations for Malabar agree. 
On caste and crime see citation from records of Nizimat ‘Adalat for 9 Oct. 1794 in 
Home Misc. Ser., vol. 420, p. 365 (stealing cows from butchers allegedly lawful); (1857), 
13 S.D.A.Rep. 402 (lower castes should be glad to be beaten). 

38 Cf. the legends (? from South India) of the King who executed his son for acciden- 
tally killing a calf. 
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equal before the law was an attractive proposition only where the defendant 
was a government official.8° The British judicial system, with its disregard 
for social distinctions, its dependence upon pleadings and evidence, its failure 
to take into account questions which, although distinct from the issues, were 
actually part of the same complaint in the eyes of the parties, and its harsh 
and rapid methods of execution, caused consternation.*® A flood of plaints 
and petitions occurred, and actual and potential defendants, guilty and in- 
nocent alike, were known to migrate into territories administered by native 
rulers until the abnormal times should end. 


III. INDIAN REACTIONS 


Litigation soon became one of the weapons of policy.** Merely to summon a 
defendant was enough to cause him expense. The vakils 42 who soon became 
available to represent clients ousted the parties who had formerly appeared 
in person or through relations or well-placed patrons. The latter acted gra- 
tuitously, but the former required to be paid and learnt how to protract 
litigation. Direct contact between the judge and litigant occurred in the 
earliest period only. The panchayats, on the other hand, were at a great 
disadvantage. They had retained their effectiveness in Hindu states and in 
many Muslim-ruled states; but ir Bengal and Bihar and Orissa the attraction 
to the courts was so strong that eventually they emerged with only a fraction 
of their power. An excommunicated man could get well-paid employment 
with the foreign government, and he could even bring a suit against those 
who had excommunicated him. 

Caste tribunals functioned in spiritual matters which the courts left alone. 
Their standards were often out of tune with those in the courts. A man 
might be excommunicated for doing something which the courts allowed was 
good.‘* In parts of India which came later under British rule the dichotomy 


39 Views and citations in O’Malley, op. cit., pp. 59, 370, 632. 

40 The harror at the execution of Nandakumar was due more to this than to the capital 
sentence upon a Brahman. For the general attitude of Elphinstone, see below, pp. 28-9. 
The famous story cited by O’Malley, op. cit., p. 625 (“the ‘addlat is coming”) makes 
sense in this context. 

41 Bernard Cohn emphasises this tendency at the present time in the very useful “Some 
notes on law and change in North India”, Economic Development and Culturai Change, 
VIII, 1 (1959), pp. 79-93. Whether one may gather a mistaken impression of other 
castes than those studied depends upon the reader’s tendency (if any) to generalise 
from such data. 

42 Literally “agents”, no legal qualification was required of them until relatively late 
in the emergence of the Anglo-Indian system. 

43° The most striking example was widow-remarriage, permitted to all Hindus under 
the Act of 1856. Modern instances of the non-alignment of standards: Kshiteesh [1937] 
2 Cal. 221; Madhavrao [1946] Bom. 375, 415. An acute clash between the jurisdictions 
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of standards was more marked. The judicial administration became eventu- 
ally, despite expert advice, more or less homogeneous throughout British 
India, and the natives even of western India had to respect the newfangled 
and the ancient system simultaneously, even when they were incompatible. 
The court-law had its sphere; the caste-law was independent of it to a very 
great extent. Though it could not effectively transfer land or create a status 
which the court alone had jurisdiction to recognise, it might still, if the caste 
were well-knit and active, be as inhibiting and pervasive as the court-law: 
and indeed in many spheres (disregarding the not unimportant religious 
sphere which was largely its own) it reached the levels of obedience far more 
directly than any decree of the state court. Indians learnt, however, how to 
litigate on the British lines. Some specialised in handling such litigation; 
from them developed a class of lawyers, and an occasional jurist, who has 
played a very great part in achieving Independence and modifying’ the 
country’s legal system. The intellectual domicile of this class has provided a 
problem which many have attempted to solve, and which is beyond the scope 
of this paper. 


IV. SOURCES OF LAW 


In 1772 Hastings (acting on a proposition put up by the Committee of 
Circuit at Cossimbazar, 15 Aug. 1772) 4* secured that indigenous systems 
should be applied, and that the judges of law should be specialists in those 
systems. The responsibility for the judgment should be shared between the 
official and the native jurist, both signing the final document. At this stage 
the first misconception obtrudes itself. The relationship between custom and 
the dharmaSastra was taken for granted. Instead of using the native referees 
as sources of customary law, as Hastings might have done, and in a special 
case was later done,‘? he directed that reference should be made only as to 
what the dharmaSastra provided. The words of the provision, which later 
acquired the force of legislation, are not obscure: “In all suits regarding in- 


occurred in Sambhu (1876) 1 Bom. 347 (see Keshav (1915) 39 Bom. 538 and P. V. Kane, 
Hindu Customs and Modern Law, Bombay, 1950, p. 66). 

44 Elphinstone, see below, n. 64. 

45 Sooba (1870), 6 M.H.C.R. 40. In the traditional Hindu system it was unthinkable 
that the King (other than a conqueror) should decree something repugnant to current 
caste custom. The effect on panchayats and caste-regulation of the British system is 
well brought out in O’Malley, op. cit., pp. 370, 633. 

46 Printed as pp. 13-25 of Extract of a Letter from the Governor and Council at Fort 
William to the Court of Directors dated 3d. November 1772 (no author—? Alexander 
Higginson, Secretary—, N.D.), available in Home Misc. Ser., vol. 420, pp. 43-55. 

47 Reg. I of 1796 (M. N. Gupta, p. 103): Rajamahal tribes. Pre-British method of 
investigation is illustrated in Madho (1837), 1 M.LA. 351; and early British methods 
in Luximon, 2 Knapp 60 = 1 Norton’s Leading Cases 169. 
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heritance, marriage, caste and other religious usages or institutions, the laws 
of the Koran with respect to Mohamedans and those of the Shaster with 
respect to the Gentoos shall invariably be adhered to.” The passage became 
law in the strict sense as s. 27 of the Regulation of 11 April 1780 and the 
word “succession” appeared in 1781, when, acting upon the advice of Sir 
Elija Impey, Chief Justice of the Supreme Court in Calcutta, the Governor- 
General in Council enacted the Administration of Justice Regulation, of 
which it is s. 93.48 Impey’s scheme introduced a further element which must 
have been suggested by the scope of the original “plan”. Following the 
practice of early Charters of the East India Company, and acknowledging the 
need to supply a fundamental law which would guide judges where regulations 
and personal laws failed, secs. 60 and 93 of the Regulation of Sth July 1781 
referred the judges to Justice, Equity and Good Conscience, about which 
more will be said below.*® 

It is evident, however, that Hastings’ original selection of topics, not 
materially affected by Impey’s supplementation, cannot possibly have been 
intended to exclude from the Company’s courts the two indigenous systems 
of law so far as they concerned evidence, for example, or commercial topics, 
contract in general, or civil wrongs. The evidence against this from the views 
and activities of students of Hindu law of the period circa 1795-1830 is 
overwhelming. Taking a pragmatic view of the matter lawyers in the last 
century have inclined to suppose that that was in fact the intention as well as 
the effect of the legislation.5° It has even been assumed that India possessed 
no law on these topics—strange ignorance has perpetuated baffling mis- 
conceptions. What Hastings really intended appears to have been this:—in 
the listed matters §! the dharmaSdstra must be the standard, and the Sdstris, 
or as they were honorifically called, ““Pandits”, must be consulted. In those 
spheres, he had been told (it seems), “unseen” considerations were paramount 
and the Sdstra was a universal criterion. In the non-listed matters the sastra 


48 Satischandra (1920) 48 Cal. 388, 407. The Regulation is printed in Regulations in 
the Revenue and Judicial Departments enacted by the Governor-General in Council... 
of Bengal A.D. 1780-1792 (London, 1834). The word ‘succession’ appeared in the course 
of sec. 14 (p. 153) and was not actually intruded into the original list. ‘The corres- 
pondence and proceedings regarding this Regulation are found in I.0.L. Mss. (Records) 
Bengal Revenue Consultations, 1/6/1781—13/7/1781, Range 50/33, pp. 311-432. Impey 
derived substantial help from Edward Otto Ives, about whom little has been traced. ~ 
49 See Jonathan Duncan, Regulations for the Administration of Justice... (Calcutta, 
1785). See Regulations (cit. sup.) at pp. 176 and 185. The appearance of the rule in 
procedural contexts follows a tradition dating back to the Decretals, but it is not to be 
supposed that it was not intended to establish a fundamental source of law. 

50 Rankin, pp. 5f, 19 f. 

51 It happens that they were the matters in respect of which Brahman advisers would 
have said that the authority of the ‘astra, depending upon Revelation rather than Reason, 
religion rather than custom, was paramount judged by the standard of the Mimamsa, 
which, as a school of philosophy and a technique of interpretation of dharmasSastra, was 
strong in Bengal at the time. 
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need not be consulted, and the award of an arbitrator or the customary rule 
might be enforced without explicit reliance upon the classical jurisprudence. 
Proof of custom, where not agreed between the parties, would be taken ac- 
cording to the prevailing law of evidence, which must have been the Hindu 
law, for the judges knew nothing of the English law on the subject. This is 
the basis for Impey’s larger addition: the practice, as English judges became 
more confident, was for them to assess the equitableness of the rules applied 
outside the listed subjects, and where they were satisfied that the customary 
rule was inappropriate or insufficient, the matter was not referred to the Sdstri 
(who was relieved of responsibility in such cases), but dealt with out of hand.*? 

When the jurisdiction of the Supreme Court came to be reviewed, regard 
was had to the actual practice of Hindus resident within the territory in 
question. Concerned not so much with the source of the laws to be ad- 
ministered as with the topics upon which it would be administered, the Regu- 
lating Act of 1781 provided that “inheritance and succession to land rent 
and goods and all matters of contract and dealing between party and party” 
should be determined in the case of Hindus by their own laws and where only 
one party was a Hindu “by the laws and usages of the defendant” .5* Marriage, 
caste and other religious institutions had not in fact been commonly dealt 
with in the Supreme Court, but contract, inheritance, especially testamentary 
succession, had been normally within the business of the Mayor’s Court and 
later the Supreme Court, and succession to land was thought to be ex- 
clusively within the competence of the local court. 

Both in the mufassil courts, and their chief appellate court, the Sadr Diwani 
‘Adalat at Calcutta, and in the Supreme Court the Hindu law occupied a 
large place. The law was to be found out from the Pandits, and not by 
reference, for example, to a jury or any equivalent. 

Meanwhile the ruler’s responsibilities with regard to caste matters were by 
no means abandoned. The Company retained the right to superintend the 
administration of temples,®*> and the management of places of pilgrimage.*¢ 


52 Rankin, p. 25. The evidence of W. H. Macnaghten of the reply given by the Sadr 
Diwani ‘Adalat to his enquiry regarding preemption among Hindus shows that Pandits 
might be consulted on non-listed matters (W.H.M., Principles and Precedents of 
Moohummudan Law ... (Calcutta, 1825), pp. xvii-xix). 

53 Rankin, pp. 12f. Muttiya (1862), 1 M.H.C.R. 27; Azim (1868), 6 M.H.C.R. 455, 
474-5. 

54 The controversy concerning administration of Hindu estates in the S.C. is too 
involved for discussion here: (1776), Morton 1; (1782), ibid., 9; (1838), ibid., 22; (1867), 
1 B.L.R., O.C., 24. . 

55 Called in South India the melkoyma right. Madras Reg. VII of 1817 defined the 
duties, divested by Government in 1842: Venkatefa (1872), 7 M.H.C.R. 77. See 
O'Malley, op. cit., p. 591 for the offering to the goddess Kali in gratitude for the defeat 
of Napoleon, and other curicus evidence of governmental association with the religion 
of the majority of the inhabitants. 

56 See O'Malley, op. cit., p. 591; also 3 Harington’s Elementary Analysis, 207 f. 
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But in course of time a definite disinclination to interfere in matters of Hindu 
religion emerged, and even a distaste for cases involving claims to dignities 
and honours of a religious character and claims relating to ceremonies in idol 
worship “for the benefit merely of the few who profit by them”.5? There was 
a definite withdrawal from responsibility. Castes were left to manage their 
own affairs; their decisions were, if otherwise unobjectionable, treated as 
valid, but they were not supported by state power. The rulers dissociated 
themselves from any mechanism tending either to maintain or to modify the 

. existing caste structure.®* Jurisdiction to supervise castes was very early 

forbidden in Bombay Presidency; elsewhere the “law” laid down in caste 
tribunals was never enquired into unless some civil and proprietary right was 
alleged to have been violated. Any caste decision which was within the caste 
rules and arrived at without violating any rule of natural justice was immune 
from review.*® Belief that the caste was some sort of private association 
within the state upon an analogy with an English club was responsible for 
this considerable deviation from the pre-British position. 


57 In 1788 a project whereby the British should administer punishment to Hindus and 
Muslims for religious offences was turned down on Sir William Jones’ advice: letter 
of Feb. 7th to Shore, Shore, op. cit., p. 315; and cf. the problems (1809) on which 
F. W. Ellis expresses an opinion restrictive of the court’s jurisdiction at 2 Strange, 
Hindu Law, 261-4, 266-8. Vasudev, cit. sup., Subbaraya (1905), 28 Mad. 23. Sangapa 
(1878) 2 Bom. 475-6. Striman Sadagépdé (1863) 1 M.H.C.R. 301, 308. 

58 Gadigeya (1910) 34 Bom. 455, where Du Boulay L.R. 2 P.C. 430 was followed. 
L. T. Kikani, Caste in Courts, or Rights and Powers of Castes in Social and Religious 
Matters as Recognised by Indian Courts (Rajkot, 1912), p. 28. Sivappachari (1862) 
1 M.H.C.R. 50. Caste intolerance was not noticed until a breach of the peace occurred. 
Attempts to improve caste status were blocked by almost impossible requirements, and 
yet the anachronistic near-Sdstric division into 4 castes was maintained: Manickam 
(1934), 66 M.L.J. 543; Manipuzha A.1.R. 1955 Mad. 579; Adugula [1956] An. W.R. 314. 
Traditional caste attitudes, and notions consistent with former practice (though not 
technically customary) might be ignored if in conflict with English juristic presuppo- 
sitions: (1857), 13 S.D.A. (Cal.) 402; Keyake (1868), 3 M.H.C.R. 380, 381. Caste 
privileges as such were recognised: Srinivasa (1869), 4 M.H.C.R. 349; Narasimma (1871), 
6 M.H.C.R. 449; Paigi (1886), 8 All. 78; Rani (1930) 34 C.W.N. 648. The right to 
worship in a temple was gradually assimilated to a right of property, and became 
vindicable in a civil court (see Kikani, op. cit.). Narayan (1872) 9 B.H.R.C. 413. 

5® Kikani, cit. sup. is the leading text-book on the subject; but it must be recollected 
that legislation in Bombay has eliminated many aspects of excommunication, and the 
purohit than the hereditary family priest is actually employed. Nathu (1902) 26 Bom. 
174; Vallabha (1889) 12 Mad. 498; Govind (1917) 44 LA. 192. In Jagganath (1894) 21 
Cal. 463 the court purported to limit the right to continue an excommunication. 

60 Vallabha (previous note). Nathu (prev. note). Rama (1928) 51 Mad. 68. Ganpati 
(1894) 17 Mad. 222; Namboory (1845) 3 M.I.A. 359; Striman (1863) 1 M.H.C.R. 301; 
(1869) 11 W.R. 457; but cf. Srinivasa and Narassimma (above) and Appaya (1899) 23 
Bom. 122; Venkatachalapati (1881) 3 Mad. 293. Pre-British rulers, whether Hindu or 
Muslim, regarded intra-caste and inter-caste relations as equally, if not more, important 
than individual litigation, and the jurisdictions were comparable. 
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Vv. SELECTION AND ABROGATION OF RULES OF HINDU LAW 


To turn for purposes of comparison to Ceylon, when the British assumed 
judicial administration in the Kandyan Provinces they found that the indige- 
nous system afforded not one book to guide them. The Chiefs acted as 
assessors, with the Judicial Commissioner or Government Agent as judge. 
After the law had been declared in instances over a period British authors 
restated the Kandyan law in legal principles.’ Sufficient knowledge had been 
accumulated for recourse to native assistance to be dispensed with by the 
time administration had been centralised in Colombo. The divergencies 
between Anglo-Ceylon practice and that which had prevailed in the Kandyan 
kingdom were similar to those noticed in India. But no complaint was made, 
for the method adopted to ascertain the law was nearly fool-proof. In Bengal, 
unfortunately, Hastings and his contemporaries, in particular Colebrooke, 
Jones and their successors, were gravely misled. Hindus had succumbed un- 
willingly to Muslim criminal administration; * and the vocal Brahman jurists 
explained that the Hindu law was wide enough to cover all problems. Non- 
Brahmans admitted that the Brahmans were the expounders of law, and that 
the Hindu religion required obedience to the dharmasdastra which the Brah- 
mans alone knew. The Sastra itself, they agreed, admitted customary devi- 
ations subject to rules of its own, and in those contexts where religion was 
paramount the sdstra was more frequently consulted than in secular matters 
where the Sdstra was alleged to have no more authority than the mercantile 
custom which it affected to codify. All Sastris, however, would assert that the 
Sastra was a single science and applicable to all Hindus everywhere. As 
Canon law recognised custom, and as recourse to the Doctors occurred in 
the West in matrimonial and testamentary matters to the exclusion of 
Common lawyers (for example), it seemed natural that the sastra should be 
asserted in the “Regulation” as the ultimate criterion in the listed matters for 
the mufassil. It was nearly a century before the mistake was generally re- 
cognised,®* but in the meanwhile Mountstuart Elphinstone, taking over the 


61 F. A. Hayley, A Treatise on the Laws and Customs of the Sinhalese (Colombo, 
1923). 


62 Preface to the Vivddadrnavasetu in Halhed’s translation from the Persian translation, 
at p. lxxiv of the 1777 edn. 

63 In the old Madras Presidency and North-Western Provinces no reservations were 
made for custom, except where it could be proved in derogation from Sdstra, as were 
made in Bombay and the Punjab. The error is adverted to in Kattama (1870) 6 
M.H.C.R. 310, 341, (cf. Viswanatha (1925) 48 Mad. 944, 947-8), and the point is driven 
home by J. H. Nelson in View of the Hindu law as Administered by the High Court... 
at Madras (Madras, 1877); Prospectus of the Scientific Study of the Hindi Law (London, 
1881); Indian Usage and Judge-made Law in Madras (London, 1887); and minor works. 
See Derrett, “J. H. Nelson: a forgotten administrator-historian of India”, in C. H. 
Philips, ed., Historians of India, Pakistan and Ceylon (London, 1961). J. D. Mayne, 
author of Hindu Law and Usage, sympathised considerably with Nelson’s thesis. It is 
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administration of newly-acquired territories in Western India, insisted that 
not only the Company’s normal judiciary but also its methods of applying the 
personal laws should be kept out, and he was to some extent successful.* 
Yet even in Bombay the Sdstra under the British made advances over custom, 
despite explicit protection of the latter;* and custom has been forced to 
struggle against Anglo-sastric law.** 

The Hindu law of evidence survived but was overshadowed by the corre- 
sponding Islamic law, which was gradually amended and curtailed until 
eventually abolished with the enactment of the Indian Evidence Act. There 


to be noted that Aliyasantana and Marumakkatéyam customary law (now largely 
covered by statute) were widely recognised by the Madras High Court from the first. 
It is said that this recognition prevented the development of free partition of joint 
families. 

84 For the special position in Bombay see Rankin, op. cit., pp. 14f. K. Ballhatchet, 
Social Policy and Social Change in Western India 1817-30. (London, 1957) is indispen- 
sable on its origins. See 1 Knapp 320-1; Mokuddims (1845), 3 M.1.A. 383; Nusserwanjee 
(1855), 6 M.LA. 134, 158-9. The influence of Jonathan Duncan’s work in Malabar 
(see V. A. Narain, Jonathan Duncan and Varanasi, Calcutta, 1959, pp. 187 f.) cannot 
be overestimated in this connexion. For Bombay legislation on sources of law applicable 
to natives see Regulations Passed by the Governor in Council of Bombay from ... 1799 
to 1816... (London, 1822), pp. 8, 20, 21, 34, 46, 58, 59, 72, 250, 251. For Duncan’s 
notions see Reports of a Joint Commission from Bengal and Bombay appointed to 
Inspect into the State and Condition of the Province of Malabar in the Years 1792 and 
1793, with the Regulations thereon Established for the Administration of that Province, 
3 vols. (Bombay, n.d. [? 1794]), in the third volume of which appears Duncan’s 
Observations on the Administration of Justice as Applicable to Malabar (1793), in 77 
unnumbered pages. It is important to observe that he believed Brahman pandits of 
value only in matrimonial and caste cases, and that Codes of dharmasSdstra were useful 
for checking upon reports of custom (sec. 37). The courts were to be assisted by a 
Nambudri Brahman acquainted with Malabar customs as well as by an Upper Ghat 
(i.e. Kannada) Brahman (Foujedary and Police Regs., sec. 1). 

65 Although Borradaile’s work in collecting the customs of Gujarat was not published 
until late, and although the enquiries of Steele in the Deccan appeared too late to 
affect the trend of Bombay decisions radically, it is true to say that an effort was made 
from the first to ascertain actual practice rather than textual law. When, however, 
translated texts were made available to explain and check the reports of Pandits, a big 
advance was made towards applying the law the Pandits ought to have reported, and 
by the time of Mr. Justice Raymond West (a quite exceptionally gifted Hindu lawyer) 
Sastric sources dominated. 

66 Pandits could be hostile: Sumrun (1814) 2 S.D.A. (Cal.) 147; cf. Ellis et 2 Strange, 
H.L. 353. Yet the validity of cusicms was referred to them: Ramgunga (1809) 1 S.D.A. 
(Cal.) 362. “Hindu law” attacked custom in Karsan (1864) 2 B.H.C.R. 124; Duttnarain 
(1799) 1 S.D.A. (Cal.) 27; Bhyroochund, ibid. 36; Narasammal (1863) 1 M.H.C.R. 420; 
Tayumana (1862), ibid. 51; Upoma (1888) 15 Cal. 708, 710; Tukaram (1899) 1 Bom. 
L.R. 144, 153; Chidambaram A.I.R. 1953 Mad. 492; Subramaniam A.I.R. 1955 Mad. 
144; cf. Serumah (1870) 15 W.R. 47, 49 P.C. The situation in the United Provinces is 
illustrated by cases overruled in Muhammed (1913) 17 C.W.N. 97 P.C.: Rankin, p. 6. 
87 Act I of 1872. Rankin, ch. viii. Evidence and Criminal law were closely associated. 
J. B. Norton’s book on evidence (Madras, 1858), intended to assist the mufassil judges 
of India under the Crown, should be read in association with the text-books on Anglo- 
Muhammadan criminal law: Beaufort’s Digest of the Criminal Law of the Presidency 
of Fort William (Calcutta, 1846) and Baynes’ Criminal Law me the Madras Presidency 
(Madras, 1848). 
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being so little discrepancy between the Hindu law and the English on the 
subject,®* the disappearance of the former was unnoticed. The Hindu law of 
crime survived in western India until superseded by local Regulations which 
paved the way for the Indian Penal Code. The Hindu law of contract and 
trusts did not disappear so quickly. The latter was referred to respectfully in 
relatively recent times,** and the former, referred to surprisingly often even 
outside the Supreme Courts’ jurisdictions, survived until British Indian legis- 
lation.7” The Indian Contract Act,7! like the Indian Trusts Act,7? took the 
place of much less developed and less uniform rules, which had had to be 
supplemented by English law (sec. VII below). Parts of the Hindu law of 
contract survive somewhat precariously. The law of Damduppat, restricting 
the amount of interest available at one time in respect of a loan from a 
Hindu,” and the law of the Pious Obligation, which obliges a son, grandson 
or greatgrandson in the male line to pay certain debts of the lineal ancestor,” 
are quaint reminders of the vanished institution. In Hindu testamentary law 
another fragment exists.7> Even apart from the surprising references to the 


68 But see Strange’s comments to Colebrooke on the discrepancy and its solution (1812) 
at 2 Strange, H.L. 143. 

6 = Kahandas (1881), 5 Bom. 154, 161, 170, 173-4. West, J., said that English iaw 
“embraces and effectuates the Hindu law” of trusts. See also Venkatachella (1869), 
4 M.H.C.R. 460; Krishnaramani (1869), 4 B.L.R., O.C. 231; Tagore (1872), I.A. Sup. 
Vol. 47, also 9 B.L.R. 401-2, 416 (in the High Court); per Markby, J., in Rajah Radakant 
(1869), 4 B.L.R., O.C. 244. Though English law has played a great part in developing 
the Hindu law of charitable trusts, the essential features remain characteristically Hindu. 
7 H. T. Colebrooke, Treatise on Obligations and Contracts, 1 (London, 1818), preserves 
Hindu rules at pp. 7, 25, 26, 28, 45, 58, 138. Instances of citation of Hindu rules: 
Rajunder (1839), 2 M.1.A. 181, 202-3, 204; Ramloll (1848), 4 M.LA. 339, 349; 
Doolubdass (1850), 5 M.I.A. 109, 119, 127; Alvar (1862) 1 M.H.C.R. 9; Doe d. Kullamal 
(1862), ibid., 85, 89; Pitchakutti (1863), ibid., 153, 157. Kadarbacha (1863), ibid., 150; 
Srinivasammal (1864), 2 M.H.C.R. 37; V. Somayagee (1868), 4 M.H.C.R. 176, 179; 
Rajah Suraneni (1869), 13 M.I.A. 123, 136; Lalubhai (1877), 2 Bom. 300; Waman (1879) 
4 Bom. 126, 152 f; Saunadanappa (1907), 31 Bom. 354. Hindu law merchant considered: 
Davlatram (1869), 6 B.H.C.R. 24; Megraj (1870), 7 B.H.C.R. 137; Kedarmal (1908), 
33 Bom. 364. Onus of proof of Hindu law lies on the party relying on it: Maharaja 
(1844), 3 M.LA. 261, 273. English said to be most often referred to: Ramlal (1849), 
Perry 227. In an insurance case a contract in English form said to raise a presumption 
of English law: Haridas (1875), 12 B.H.C.R. 23. Hindu preemptions governed by Islamic 
law (!): Gordhandas (1869), 6 B.H.C.R. 263. 

71 Act IV of 1872. Also Specific Relief Act, 1877; Transfer of Property Act, 1882; 
Indian Sale of Goods Act, 1930; Indian Partnership Act, 1932. 

72 1882. 

78 Sheokaransingh, A.1.R. 1955 Raj. 201 F. B. Derrett, “The death of Damduppat?”, 
(1956), 58 Bom. L.R. (J.), 65-70. : 

7 Kane, op cit., III, 443-6. 

73 Testamentary disposition operates as a gift, and by statute an unborn legatee may 
take provided he takes the entire remaining interest (unless there is no prior bequest 
before him). Statutory provisions were made by way of reaction from the Tagore case 
(cited above), ruling that no unborn person could be a legatee. B. C. Law, Law of Gift, 
2nd ed. (Calcutta, 1926) 51 f. 
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Hindu law beyond the listed topics, references to Hindu constitutional law 
are not unknown.7é 


The topics which were retained in practice were retained out of a conscious 
regard for Hindu prejudices. It was believed that the British had legislative 
power to abolish any Hindu customs,” and its omission to eliminate Hindu 
family law was thought meritorious.”* Safi was a somewhat unusual case. Its 
late abolition in British India was odd, for the removal of several character- 
istic usages such as ritual murders, sacrifice of children, religious blackmail, 
and the like could be carried through expeditiously and without causing 
rebellions.7” Even primogeniture, a harmless custom (one would think), was 
abolished within certain limits by a Bengal Regulation.*° The tardy elimi- 
nation of female infanticide, which, if not admitted as good by the Sdstra, was 
certainly tolerated by the Hindu religion, is a near parallel with safi. A 
process of selection of rules fit to be enforced, and abrogation of rules thought 


unfit for allowance or enforcement went on throughout the last decades of 
the 18th and the whole of the 19th century.* 


76 Sec. of State (1868), 5 B.H.C.R. 48-9 (debts to king). Note also Pitamber (1871), 
8 B.H.C.R., A.C.J. 185, 189 (boundary disputes); Kashiram (1870), 7 B.H.C.R., A.C.J., 
17 (defamation). 

71 Khojahs (1847), Perry 122, where Perry cites the Romans as a possible precedent 
(Cod. I, ix, 7). De facto termination of subordination to the Mughal Emperor removed 
the obligation to administer the Islamic constitution (see n. 25 above), but N.B. the 
Charters (1798, 1800, 1862) requiring the courts to administer the native systems “by 
such Laws and Usages as the same would have been determined by, if the Suit had 
been brought, and the Action commerced in a Native Court”. See Appendix. 

78 Perry, p. iv. Regulation or reformation might be expedient, e.g. registration of 
adoptions: Harrington, op. cit., vol. I, pp. 178-9, 341, 343, 344. 

7 Considerations of space forbid detailed discussion of dharna, and other well-known 
“abuses”, which the European powers set about eliminating at various paces and with 
more or less rapid success. There is no doubt but that the Hindu religion supported 
or tolerated many practises which were eradicated by the application of the criminal 
law during the first half of the 19th century. For some details see B. B. Misra, op. cit., 
K. Ballhatchet, op. cit., and Rankin. Early sources are given in Harrington and further 
material in M. N. Gupta, Analytical Survey of Bengal Regulations (Calcutta, 1943). 

80 =XI of 1793; X of 1800. Rajah (1841) 2 M.LA. 441. 

81 Slavery was hampered, then abolished; capital punishment for Brahmans introduced. 
The abolition of disqualification from inheritance, partition, etc., on the ground of 
conversion from Hinduism (Bengal Reg. V of 1831; Act XXI of 1850) was unfavourably 
received by opponents of Europeanisation: H. H. Wilson, ed., W. H. Macnaghten, 
Principles of Hindu and Mohammadan Law, 2nd edn. (London-Edinburgh, 1862), p. xii. 
Miscellaneous examples: Jugget (1871), 14 M.I.A. 289, 303 and Heeralal, A.I.R. 1955 
N.U.C. 1624 (dedication to idols, and adoptions do not require state consent); Prannath 
(1801), 1 S.D.A. (Cal.) 60 (confinement to extort revenue); Kalachund (1809), ibid., 374, 
Behoree (1816), 2 S.D.A. (Cal.) 210, cases of 1844—5 ref. at 1 M.H.C.R. 353, Ramasawmy 
(1863), 9 M.I.A. 344, Reg. XXVII of 1793 (monopolies); Cossinath (1819), 2 Morley 
198, 201, 203, Kosul (1811), 1 S.D.A. (Cal.) 448, Luximon 2 Knapp 60, 63-4 (rules of 
partition); Lakshman (1880), 7 I.A. 181, 195 (Mitakshara interest not disposable by will); 
Visalatchi (1870), 5 M.H.C.R. 150 (ancestral property recovered); Venkatachella (1869), 
4 M.H.C.R. 460-1 (supersession fee); Sri Sunkur (1843), 3 M.I.A. 198, 211, 239 (privi- 
leges); Teeluck (1864), 1 W.R. 209, cf. H. S. Gour, Hindu Code, 4th edn., p. 61 
(renouncing the world and property)—all obsolete. See below nn. 89, 92. 


32 J. DUNCAN M. DERRETT 


. The Sdstris, until their final dismissal in 1864, naturally reported the 
dharmasSastra, and the judges at first followed them blindly. Discrepancies 
between the reports began to be observed.82 Such divergencies would not 
have disturbed Portuguese, Dutch or French, though for different reasons. 
The English judges regarded their decisions as similar to decisions in England 
in that they served to create law. It was open to them to turn the course of 
authority one way or another,®* but it was authority they would be turning. 
If the course appeared to meander the law would come into confusion and 
uncertainty. The Sdastra was evidently a potential source of uncertainty, for 
the authors, and their reporters, frequently disagreed. It was open to the 
Pandits to select their authority, and they were thus open to corruption.* 
Their personal standing did not always place them above it.*> Two movements 
ensued: firstly an attempt to stabilise the law by requiring it to be digested 
and authenticated, a process which has its own interest but must be dealt with 
elsewhere,*®* with an enquiry into the past vyavasthds, or Opinions, of Pandits 


82 See nn. 84, 109 below. Conflicts could be serious: Rungama (1846) 4 M.LA. 1, 
55-67; Bhugwandeen (1863) 11.M.1.A. 488, 500-5. 

83 The difficulty of the sources is admitted: Prasannakumar (1908) 36 Cal. 86. Sir 
F. W. Macnaghten in Considerations on the Hindoo Law as it is Current in Bengal 
(Serampore, 1824), which has an enlightening Preface, says (p. xv), “Research is 
productive of little more than perplexity; the conflict of lawgivers is endless, and they 
can never be reconciled.” “Uncertainty is the mischief to be remedied...” (p. xiv). 
The policy is clear: “It is our duty to select such parts of the code, as may be most 
beneficial to the people. These will be confirmed into use, by their undeviating 
application to cases, which may call for decision in our Courts of Justice; we may 
command consistency, at least; we may hope, in time, to cleanse the system of its 
aggregated corruptions, and to defecate the impurity of ages.” Sutherland at p. iv of 
the introd. to his trans. of the Dattakamimdmséa, etc., suggests that certainty would be 
attained if Pandits of subordinate courts were subject to correction by those of the 
Sadr Diwani ‘Adalat. W. H. Macnaghten, Principles and Precedents of Hindu Law.,. 
(Culcutta, 1828-9), at vol. I, pp. iii-v, expounds the policy clearly: it is essential that law 
should be certain, no matter which rule is chosen. 

84 F, W. Machnaghten (perhaps led by his son W.H.M.) and his son were agreed 
(W.H.M., op. cit., I p. v), and Sir William Jones (cited by F.W.M.) anticipated them. 
The Pandits did mislead the court at times: Sheonauth (1814), 2 S.D.A. (Cal.) 137; Tara 
(1864), 7 S.D.A. (Cal.) 273; Rathinasabapathi A.I.R. 1929 Mad. 545, 549. It may have 
been through ignorance. Modern textbooks often mislead, and so do advocates with 
a knowledge of the Sdstra (including P. V. Kane). The court was capable of misques- 
tioning and misunderstanding the reply: Goureepershaud (1814), 2 S.D.A. (Cal.) 175. 
H. H. Wilson reviewing F.W.M. in 1825 deflates some of his hysteria. Norton defends 
the Pandits in 2 L.C. (1871), p. v. See also Rankin, op. cit., pp. 139 f. 

8 See Wilson, Works, vol. 5 (1865), 1-98. Pandits might be consulted by clients; they 
knew their material supported various opinions; they disliked offending patrons; they 
might appear or file opinions on behalf of parties, and contradict official court referees; 
numbers might be assembled on either side; and they preferred to be tactful even 
in the clearest case: Rutcheputty (1839), 2 M.1.A. 133, 138; Bhugwandeen (1867), 
11 M.I.A. 487, 501; Namboory (1845), 3 M.LA. 359, 365. At least one court Pandit 
published a legal treatise. 

86 Sir William Jones’ method of proceeding is made clear in J. se op. cit., pp. 
276-7, 285, 294, 307. 
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in an endeavour to systematise the law,’? much on the pattern that was to 
bear fruit in Ceylon; and secondly a closer scrutiny of the rules that emerged.*®* 
Some seemed uncertain; ®*® some impracticable to administer for another 
reason; % some, like the rule that the administrator must recoup the owner of 
stolen goods if the thief is not caught, were inconvenient and Hastings had 
no intention of recognising them; some rules were intended as morally but 
not legally binding; *' and some were plainly obsolete.*® Mistakes were in 
some cases made and corrected later.** The clear course of inquiring what 


87 The Court might consult them and check their reply by reference to decided cases: 
Raja (1816), 2 S.D.A. (Cal.) 217. W. H. Macnaghten utilised a fraction of the filed 
opinions to which he had access as Registrar of the Supreme Court. Colebrooke and 
F. W. Ellis repeatedly commented on opinions, some of which are preserved in Sir 
T. Strange’s Hindu Law (London, 1830). The opinions collected in R. West and 
G. Biihler’s Digest of the Hindu Law ..., 3rd. ed. (Bombay, 1884) demonstrate the poor 
quality of Sastric learning in Western India. 

88 W. H. Macnaghten’s work was continued in some measure by H. H. Wilson, and by 
Shamachurn Sirkar in his Vyavasthadarpana (which is frequently cited, even surprisingly 
late), but the accumulation of case-law soon obscured the opinions as such. 

8° On marriage and disqualification from inheritance many rules slid away because 
they lacked definition in the eyes of foreign judges. The Sastra deliberately left room 
for the exercise of yukti (equitable discretion) by the judge — this went to all aspects of 
law, including the choice of rule (for an example see Brihaspati XII, 9, = K. V. R. 
Aiyangar’s edn. p. 127 = DharmakoSa, Vyav.-kanda, 765 b = G. Jha, Hindu Law in its 
Sources, I, p. 247): European judges were not equipped to exercise this discretion. The 
strange case of the grandson’s liability for interest as well as the principal debt is 
illustrative of the process of elimination: Narasimharav (1865), 2 B.H.C.R. 64; Nanomi 
(1885) 13 Cal. 21 P.C.; Lachman (1896), 19 All. 26; Ladu (1925), 4 Pat. 478, 482; 
Masit (1926), 53 I.A. 204. The law relating to liability for debts stated by Colebrooke 
at 2 Strange, H.L. 334 never seems to have been adopted. 

% Disqualification: 2 Norton L.C. 440-1; Choondoor (1858), Mad. Sad. Rep. 118 (ibid.). 
Coll. of Masulipatam (1860) 8 M.I.A. 501. Coll. of Trichy (1874), 1 LA. 282, 293. 
Contra: Chalakonda (1864), 2 M.H.C.R. 56, 75 (prostitution legitimate). 

81 Jones’ opinion about the Pious Obligation (1 Col. Dig. 226 Note; 2 Strange, H.L. 
457—not now law); Kojahs (1847), Perry 110, 122; Coll. of Madura (1864), 2 M.H.C.R. 
206, 231; Balwant (1898), 25 I.A. 54; Sri Balusu (1899) 26 L.A. 113; Ram (1931), 53 All. 
815; Virasvami (1863) 1 M.H.C.R. 375, 378; Jaganath (1868), 1 B.L.R., A.C. 114; 
Contra: Binda (1891), 13 All. 126, 164; Kandasami (1896), 19 Mad. 6; Kasabai, A.L.R. 
1955 Nag. 210, 213; Deivanai, A.I.R. 1954 Mad. 657; Dubey, A.I.R. 1951 All. 530; 
Deoki, A.I.R. 1958 An. P. 693; Muniammal, A.I.R. 1955 Mad. 571; Anilabala, A.1.R. 
1955 N.U.C. 811. Contra: Bhagwan (1899), 26 I.A. 153. Customary rules likewise: 
Kunwar (1935), 62 I.A. 180, 195. See also A.ILR. 1953 Journ. 52-3, 57-62; B.S.O.A.S., 
xx (1957), 203-215; I.C.L.Q., vii (1958), 280-302. 

% Kayarohana (1915), 38 Mad. 250, 254; Venkata (1903), 26 Mad. 133; Bharmappa, 
A.LR. 1922 Bom. 173; Chalakonda (1864), 2 M.H.C.R. 56, 60; S. Namasevayam (1869), 
4 M.H.C.R. 339. Note Manu IX, 193 cited in 2 Strange N.C. 251, 252. Ganga (1875) 
1 All. 46 F.B. Sapindaship for marriage, though alive in the books, appears to have 
been largely obsolete in practice. 

83 Instances of corrected errors: Doe d. Narrayan (1849) Perry 133, 137-8; Apaji (1891) 
16 Bom. 30 (cf. 5 All. 430 F.B.); 39 Mad. 159 F.B. (cf. 35 Mad. 47 F.B., A.LR. 1953 
Mad. 240); Rahmed (1859) 1 Norton L.C. 12 (cf. 18 Cal. 264, A.ILR. 1950 Mys. 26); 
Sinammal (1885), 8 Mad. 169; Anon. (1837) Morton 22; Raja (1834), 2 Knapp 219; 
Sootrugun, ibid. 287, 290; Soorjemonee (1873), 12 B.L.R. 304, 314; see also n. 149 
below. Uncorrected: Kerutnaraeen (1806) 1 S.D.A. (Cal.).213; Moniram (1880) 7 LA. 
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rules were in force amongst the natives before the British period seemed too 
cumbersome and impractical,®* and with every succeeding year less likely to 
bear fruit. The texts alone had been selected as the guide, and their defects 
started out when this unexpected weight was placed upon them. English tests 
eliminated many rules and sheer ignorance caused others not to be consulted. 

The same techniques did not apply equally in French and Portuguese 
possessions. In the former rules sometimes survived which were eliminated 
in British India,®* if they did not take upon themselves a new form in com- 
bination with local customs. In the latter the system was abolished in form 
if not always in effect when the Hindus sought to escape some of the in- 
conveniences of the ancient system by nominal subjection to Portuguese civil 
law.*? Up to that time they had enjoyed their customary laws, with or with- 
out reference to the Sastra, hardly affected by European interference. 

The British method of deducing the law from the European textwriters’ 
idea of what the Pandits meant,®* coupled with whatever might be deduced 
from the translations of a few prominent Sanskrit legal texts,®® and put cheek- 


115; P. Valloo (1877) 4 L.A. 109; Aravamudha [1952] 1 M.L.J. 251; Gopi, ALR. 1954 
Or. 17; Khetramani (1868), 2 B.L.R., A.C. 15, 33, 36; Jagannath (1868), 1 B.L.R., A.C. 
114; Raghbir, A.L.R. 1943 P.C. 7; Akku [1945] Bom 216 F.B.; Shamsing (1910), 25 
Bom. 551 (cf. Mysore Act XV of 1938, s. 2, illus. f.). 

4 The efforts of the Dutch and Sir Alexander Johnson had been on a small scale, but 
Nelson thought it worth while proceeding. In fact, as Rattigan’s famous work shows, 
the effort was made when the Punjab was settled. This was because the customs of 
agriculturalists cut across communal divisions. 

% For a striking example see Kane, Hist. of Dharm., Ill, p. 461 n. 788. Acquaintance 
with Sastric material (see n. 170 below) does not even now eliminate the possibility of 
glaring mistakes: see [1959] 2 M.L.J. (J), 19-21. 

% Particularly in marriage, adoption, and succession. The bibliography is G. Orianne, 
Traité Original des Successions .. . (Paris, 1844); F. N. Laude, Manuel de Droit Indou... 
(Pondicherry, 1856); id., Manuel de Droit Indou applicable... (Pondicherry, 1869); 
id., Etablissements francais de I'Inde. Recueil de Législation (Paris, 1869); E. Gibelin, 
Etudes sur le Droit Civil des Hindous... (Pondicherry, 1846-7); A. Eysette, Juris- 
prudence et Doctrine de la Cour d’Appel de Pondichéry ... (Pondicherry, 1877-9); 
L. Sorg, Introduction a l'étude du Droit Hindou (Pondicherry, 1895); id., Traité 
Théorique et Pratique du Droit Hindou (Pondicherry, 1897); id., L. Etat Présent du Droit 
Hindou (Tribune des Colonies, 1896—not seen); Granou Diagou, Principes du Droit 
Hindou (Pondicherry, 1929-32). For Sorg’s Avis and Boscheron des Portes see above, 
n. 32. I have been unable to trace M. Sanner, Droit Civil applicable aux Hindous 
(? Pondicherry, c. 1923). 

97 See above, p. 20, n. 31. 

88 Early respect for W. H. Macnaghten was alarming: Rungama (1846), 4 M.LA. 1, 
101; Uma Deyi (1878) 5 L.A. 40, 54. It is pleasant to see him shaken in Doe d. 
Juggomohun (1831) Clarke cited Montriou, Hindu Will in Bengal, 131, 143-6, 148; 
Tinumoni (1882), 9 Cal. 154 F.B. 

% Colebrooke’s trans. of the Mitaéksharé and Dayabhaga (Two Treatises...), and of 
Jagannatha’s Digest (correct title: Vivadabhangdrnava), Borradaile’s trans. of the 
Vyavahdra-mayiikha, Sutherland’s trans of the Dattaka-chandriké and the Dattaka- 
mimamsda, and Wynch’s trans. of the Ddya-krama-sangraha were all that was available 
for practical purposes besides Jones’ Manu until 1865. The German works on 
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by-jowl with decided cases which might not correctly reproduce the traditions 
in the locality, enabled the law to be found out in a most artificial and 
remote manner, which was the despair of scholars able to read the Sanskrit 
original authorities. H. H. Wilson, Th. Goldstiicker, and A. C. Burnell could 
not speak too contemptuously of the “hybrid monstrosity” that emerged, or of 
the “able demonstrations that the moon is made of green cheese”.1° When 
newly translated texts became available the court was shy of consulting 
them.!*! The authority given early to certain texts precluded the introduction 
of equally valuable works except upon a lower level, if at all.1°* The Pandits’ 
vyavasthds were at times despised if they disagreed with a European writer’s 
statements; '° the different parts of India were artificially divided, so that 


Yajiiavalkya, etc., were not entirely neglected, but they had very little scope. During 
the unexplained gap agreed translations of scraps of various texts were sometimes 
utilised (e.g. instances in P. V. Kane, ed., Nilakantha-bhatta, Vyavahdra Mayiakha, 
Poona, Bombay Skt. and Pkt. Ser., 1926, p. xlv). 

100 For Wilson, see above, p. 31 n. 81, Goldstiicker, below, p. 42 n. 149. Burnell, for a 
District Judge, was extraordinarily outspoken. See his introduction to Ordinances of 
Manu, posthumously published (London, 1884), where, at p. xlv he says, “Most of the 
cases decided are evidently wrongly decided”, and he picks out for condemnation the 
famous Chastity case (Moniram, L.R., 7 I.A. 115) which was as nicely balanced 
between Sdstric wrongness and Anglo-Hindu rightness as any case could te. Kane 
(H.D., Ill, p. 707) cautiously declines to condemn it. 

101 P. C. Tagore’s trans. of the Vivdda-chintamani (1865) was well used even outside 
Mithila; Kristnasawmy Iyer’s trans. of the inheritance portion of the Smriti-chandrika 
(1867) had a surprising influence well beyond Madras (e.g., 5 All. 509 F.B.; 17 Bom. 
303; 41 Bom. 618; cf. 5 I.A. 40, 46); but Burnell’s trans. of the Ddyadasasloki seems 
never to have been used and his trans. of parts of the Vyavahdra-nirnaya (1872) and the 
Parda$ara-Madhaviya (a text which Ellis thought rivalled the Mitdékshara), published in 
1868, were seldom relied on (5 M.H.C.R. 157; 7 Mad. 357; 8 Mad. 557). G. S. Sarkar 
Sastri’s trans. of Raghunandana’s Ddya-tattva (1874) had a poor fate (see n. 102 below), 
but his trans. of part of the Viramitrodaya (i879) was very widely used. 

102 The translations of various smritis which began to appear in the 1870's and 1880's 
had a limited effect (see n. 101 above) though they are often cited. Kane’s Vyavahdra- 
mayiikha and reconstructed Kdatydyana, and the enterprising “Collection” of texts and 
translations published by J. R. Gharpure in the 1930's and after, came too late materially 
to affect the drift of case-law. The court curiously relies on non-Sdstric sources, e.g. 
ArthaSsastra, various prayogas, and sectarian literature: but rarely. Though both in the 
Bengal and Benares schools later textbooks improved upon the masters, almost uniformly 
the later authors are silenced in favour of the more ancient commentators: Surayya 
A.LR. 1941 Mad. 618; (1901) 28 Cal. 311; [1947], 1 Cal. 173. An untranslated text, 
such as Kamalakara’s, is sometimes cited, but never relied upon for a major proposition. 
Balambhatta and Nandapandita have been both relied upon and decried as “unreliable” 
in the same High Court. Note the refusal to follow the Dattakatilaka in Himoti, 
A.LR. 1945, Nag. 71, 72. The great periods of consultation of texts were c. 1810- 
c. 1880 and c. 1939-c. 1956. In the last period citations at length in Sanskrit and able 
discussion of Sastric principles appear, within the framework of Anglo-Hindu law, and 
even occasionally in regard to rules that have never found a place there (e.g., Gajadhar 
(1924), 46 All. 775 F.B.; A.LR. 1954 Nag. 361; Perumal A.I.R. 1955 Mad. 382; M. R. 
Radhakrishnan A.I.R. 1959 Mad. 71. 

108 ~Myna (1861) 8 M.I.A. 400, 422, 424; Coll. of Masul. (1861) ibid. 529, 552; 
Thakoorain (1867) 11 M.I.A. 386, 392, 404. Their function misunderstood, but their 
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some texts might be consulted in each, and where they differed it was danger- 
ous to consult one in another’s Presidency (a scheme which repeatedly broke 
down).!** Sometimes the smriti was taken as the standard, and the commen- 
tators ignored,’ while at others the commentators were thought the only 
valid authorities, whatever the smriti might literally appear to say.1°* At times 
the commentators themselves were followed if local usage supported them; 1°7 
at others the local usage could be presumed.'** In all cases, once the line of 
decisions had been established, the court was reluctant to depart from it even 
when it was shown that the dharmaSastra, treated historically, went the other 
way. Stare decisis however was seldom blindly insisted upon, and recon- 
sideration of rules is frequently met in reports as late as the 1930’s. A par- 
ticularly critical moment was the creation of the High Courts in 1861, when 
the rules of the Sadr courts or the Supreme Courts might be discarded or 
modified. Nevertheless it is evident that learning in Anglo-Hindu law did not 
keep pace with historical research into the dharmaSdastra (no doubt because 
certainty of titles was more important than the satisfaction of the somewhat 
erratic academics of the period).1*° The text-books trimmed their treatment 


opinion upheld: Coll. of Madura (1868) 12 M.I.A. 397, 439; Rakhmabai (1868), 5 
B.H.C.R. 181. Opinion rejected for “want of authority”: Chuoturya (1857) 7 M.1.A. 18, 
51; Inderun (1869), 13 M.I.A. 141. Contradicted: Kalgavda (1909), 33 Bom. 669. 

104 Note the refusal to consider the maxim dampatyor in Mithila because it was not 
in “Mithila” books: Sabitri, A.I.R. 1933 Pat. 306, 370, 395. “Schools” of law and 
sub-schools developed. “We shall not rise above provincialism”: Sambhu (1926), 54 
Cal. 171. The Vyavahadra-mayiikha (from Benares) operates in Bombay (curious blending 
with Mitakshara: Nathaji (1871), 8 M.H.C.R., A.C.J. 67), but not in Madras. The 
Sarasvati-vildsa (partly trans. 1881) is not heard in Kerala. But strangely it has been 
consulted in the North (Gajadhar (1932), 54 All. 698; cf. Girja (1916), 43 LA. 151: 
contra — Ramcharan (1916) 38 All. 416). The Smriti-chandriké has had a similarly 
chequered fate (see n. 101 above), and the Vivdda-ratnakara (translated by G. C. Sarkar 
and D. Chatterjee) and Medhiatithi’s comm. on Manu, translated by G. Jha (1921-6), 
have been relied on in Madras: Kayarohana (1915) 38 Mad. 250; Velayutha A.LR. 
1942 Mad. 219). Such praiseworthy citations are unusual. For a protest see Govinda 
Das’s Introduction to the edn. of Balambhatta (Chowkamba Skt. Ser., Benares, 1914). 
105 ~Thakoor (1866) 11 M.I.A. 139; Bachiraju (1865) 2 M.H.C.R. 402; Ramalakshmi 
(1872) 14 M.I.A. 570. An odd revival: Kastoori A.I.R. 1960, All. 446, 449. S. S. Setlur, 
Complete Collection (Madras, 1911) introd. pp. xv-xiv protests against this anomaly. 
106 ~Supposedly the better view: Coll. of Madura (1864), 2 M.H.C.R. 206, 227; the 
same (1868), 12 M.I.A. 397, 436; Salemma (1897) 21 Mad. 100: cf. the opposite 
technique in Dhondappa A.I.R. 1949 Nag. 206. Sambasivan (1921), 44 Mad. 704, 712. 
107 12 M.L.A. 397, 436. Venkatachalapathi (1890) 13 Mad. 293; Bai (1897) 22 Bom. 
973; Appaji (1930) 54 Bom. 564, 595, 602. 

108 ~Bhagwan (1899), 26 I.A. 153. Commentaries incorporated custom: Sri Balusu 
(1899), 26 LA. 113 =22 Mad. 398 P.C., 411-412; Chandika (1902), 29 I.A. 70; 
Muthukaruppa (1916) 39 Mad. 298, 301; Atmaram (1935), 62 IA. 139. Usage can 
supplement texts: Lallubhoy (1880), 7 I.A. 212; Vallabhdas (1901) 25 Bom. 281, 286. 
109 =Vallinayagam (1862), 1 M.H.C.R. 326, 340; Thakoorain (1866), 11 M.I.A. 386, 
403; Rao Kurun (1871) 14 M.I.A. 187, 196; Narayana (1930), 53 Mad. 1 F.B.; P. N. S. 
Chockalingham [1943] Mad. 603 P.C., 613; Madhavrao [1946] Bom. 375, 423. 

110 The use made of Elberling, Mayr, Maine, Jolly, G. C. Sarkar Sastri, Biihler, and 
others has been very moderate; no doubt rightly. Speculative opinions abound, .and 
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to accommodate the case-law,'1 and lawyers trained in the subject were 
content to dabble in as much of the Sanskrit learning as related directly to 
the law administered in the courts.!2 The reformers of 1955-6, it may be 
useful to remember, were educated in the period of 1900-1925, when dhar- 
masastra learning was at a low ebb, and when what was left of Sanskrit 
sources in Hindu law was being eagerly fastened upon as proof of the survival 
of Hindu culture through the period of Western political, economic and 
cultural supremacy.1!* 

Yet British judges and their Hindu and Muslim colleagues handled the 
Hindu law with ultra-sensitive care. The diffidence of the Privy Council in 
contexts which had a connexion with what western jurists meant by “religion” 
is remarkable.114 They have maintained a critical approach to Indian High 
Court judgments on appeal, together with a reluctance to differ from es- 
tablished courses of decision, especially where these are founded upon the 
judgments of eminent Hindu judges. This latter stems not from the supposed 
learning of Hindu judges, but from their likelihood to know what would be 
acceptable to the Hindu community. For, with outstanding exceptions such 


R. Sarvadhikari on Succession caused more confusion than satisfaction. G. Jha, whose 
work c. 1930 contributed much to the understanding of Hindu law from the Sastri’s 
angle, is almost entirely ignored. 

111 The contrast between Jha on the.one hand and Mayne, Mulla, Raghavachariar, 
Gupte, Gour and even Kane, on the other is very striking. Jha’s feelings on the relation 
of Anglo-Hindu law to sdastra would be evident merely from his attempts to make 
available in English the views of the principal authorities (many of whom remain 
elsewhere untranslated) on vyavahdra (practical) matters. His posthumous translation 
of Vachaspati-misra’s Vivada-chintamani (Baroda, 1942) is a splendid memorial. But 
in his Preface to vol. ii of Hindu Law in its Sources (Allahabad, 1933), p. v. he says; 
“,..all unbiassed lawyers will... see how necessary it is to study Hindu Law, and 
along with it... the Parva Mimamsa. Of course, only if the personal law of the Hindus 
is regarded to be worth while preserving. Rather than go on tinkering with it by means 
of spurious references to ancient authorities, it would be much fairer and straighter to 
discard it altogether as ‘antiquated’ and ‘out of date’. ...there is still some ground 
for hoping that Hindu Law will be properly and unbiassedly studied by our lawyers.” 
112 With the exception of Kane, and possibly U. C. Sarkar, the chasm between the 
teacher of dharmasastra (or smriti as it is sometimes called professionally) and the 
specialist in’ Anglo-Hindu law is vast. The latter seldom knows Sanskrit, and what 
he does know is treated tendentiously and pragmatically, as would be expected of an 
advocate. See the work on the Sastra in A. v. B. (1952), 54 Bom. L.R. 725 (cf. 54 
Bom. L.R.(J.) 115 f.); Derrett, Hindu Law Past and Present (Calcutta, 1957), p. 287. 
113° The revival of Sdstric competence from c. 1939 onwards is owed to the patriotic 
labours of V. N. Mandlik, Batakrishna Ghosh, and K. P. Jayaswal, and the flowering 
of the researches of P. V. Kane and the late K. V. Rangaswami Aiyangar, both of 
whom aimed to restore respect for Indian jurisprudence, and to continue the work of 
P. N. Sen and K. L. Sarkar, done under the influence of Ashutosh Mukherjee. 

114 Ramtonoo (1829), 1 Knapp 245,247; Rungama (1846) 4 M.I.A. 1, 97-8; Bhyah 
(1870), 13 M.I.A. 373, 390. The religious origin of law in India was undoubtedly 
overemphasised: Skinner (1871), 14 M.I.A. 309, 323; Sec of State (1868) 1 B.L.R., O.C. 
87, 100-1. Govinda Das, ubi cit., p. 9, quoting with approval G. C. Sarkar Sastri’s work 
on Adoption, p. 84. 
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as Justices Muttuswami Iyer, Chandavarkar,'*5 Telang, A. Mukherjee,''* D. 
N. Mitter, and B. K. Mukherjea, Hindu judges have been undistinguished for 
learning in dharmasSastra."7 For, although a Hindu judge might investigate 
the Sdstra as a hobby (amongst living examples Justice P. B. Gajendragadkar 
and former Justices S. Varadachariar and T. L. Venkatarama Iyer are pro- 
minent), Sdstric training and the busy practice which is the essential pre- 
requisite of promotion to the High Court bench are quite incompatible. Oc- 
casionally judges in India, including Hindus, have denounced rules of Hindu 
law as inappropriate to the modern scene,'!® but once the rule found a place 
in a text-book or had been confirmed by a court it was usually proof against 
all but legislation. Judges in Africa may prove more independent, and ju- 
dicial amendments are threatened there.1® 

The basic faults of the system are these: firstly the great chasm between 
custom and law remained; and secondly the English system of piecemeal 
manufacture of law has proved costly and embarrassing. Left to itself custom 
has no doubt gradually tended to yield to the “personal law”, i.e., the Anglo- 
Hindu law.'*° The process is undocumented and bears no relation to castes’ 
anachronistic self-Brahmanisation.'*! ~The public adjusts itself slowly and un- 
evenly to the court-law. Custom has to be proved specifically in derogation 
from the personal law.'?? Proof can be difficult, although the courts do not 
insist upon all the criteria known to English law when taking evidence of 
Indian customs.'** The unhistorical distinction between “Hindu” and “non- 


115 Chunilal (1909) 33 Bom. 433; Jagannatha (1910) 34 Bom. 553; Dayaldas, ibid. 
385 F.B. and Tukaram (1911) 36 Bom. 339 F.B. show unparalleled erudition. Did he 
go too far in Tara (1907) 31 Bom. 495? 

116 Brilliant in all he touched, his Sanskritic learning is shown in an edition of a work 
by Jimitavahana, and in, e.g., Bhupati 37 Cal. 129 F.B.; Monohar, A.I.R. 1932, 
Cal. 791. 

117 Raymond West’s reputation did not equal Colebrooke’s for he knew little Sanskrit, 
but few Hindu judges have rivalled him in knowledge of the translated sources. 

118 Srinivasa (1921) 44 Mad. 801; Subramania (1927), 51 Mad. 361 F.B., 365, 367; 
Udhao [1946] Nag. 425. 

119 Derrett, “Hindu Law in Kenya”, A.I.R. 1958 Journ., 1 f. 

120 Rajah (1872), 19 W.R. 8, P.C.; Gigi A.IL.R. 1956 Ass. 100; Ujagar, A.I.R. 1959 
S.C. 1041. Residual law fills the gaps: Kunji, A.IL.R., 1954, T.C. 471; Iravi, A.LR., 
1955, T.C. 55; Karthayini A.I.R. 1957 Ker. 27. 

121 Mayer, op. cit., and McKim Marriott, ed., Village India (= American Anthro- 
pological Association Memoir no. 83, 1955) give ample instances of castes giving up, 
e.g., widow-remarriage in order to be accepted as higher castes, only to find that the 
high castes are legally entitled to marry widows, and so on... 

122 Coll. of Madura (1868), 12 M.I.A. 397, 346; Nirodhini, A..R. 1945 Cal. 213; 
Seetha, A.I.R., 1939 Mad. 564; Venkata, A.I.R. 1953, Mad. 571; T. Saraswathi, A.LR. 
1953, S.C. 201. 

123 Kojahs (1847), Perry 110, 120-1; 14 M.I.A., 570, 585; Hurpurshad (1876) 3 I.A. 
259, 285. Customs relating to family succession, succession to maths, commercial 
usage, divorce, and adoption have often been proved. Failures: Padmavati, A.I.R., 
1951, Or. 248; Nanu, A.I.R. 1957, T.C. 289; Mathura (1880), 4 Bom. 545; Balusami, 
A.LR. 1957 Mad. 97. 
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Hindu” produces anomalies.'*4 Custom is to be proved by instances of usage, 
the exceptions being few, or controversial.12* Some customs accepted by the 
courts resemble usages that found a place in the Sdstra and were excised 
thence a thousand years ago,'*6 others that are known to prevail correspond 
to what the court-law was half a century or more ago,'*? and if the usage 
corresponds to the Sdstric law as opposed to court-law the court may or may 
not accord it validity, depending upon the context.!*8 The vitality of ancient 
customary ideas was vindicated when, in the Hindu Marriage Act, 1955, the 
greater part of Sdstric, not to speak of Anglo-Hindu legal development, was 
abandoned for rules consistent with lower-caste custom and customary 
procedure.129 

The fundamental and obvious rule of the Roman Digest,'*° that no pro- 
nouncement should be made without reviewing the whole of the law, is often 
ignored. Particular decisions relate to particular issues, and reference has 
seldom been made to aspects of the law which at once strike the practical 
reviewer of the subject and the jurist, but which are not immediately relevant 
in the sense familiar to Anglo-American lawyers. This breeds litigation,'** 
and makes law teaching painful. Anomalies abound,'*? and the constant 
divergencies of the High Courts,'* with the possibility that one line of de- 
cisions will be overruled by the supreme appellate court, without certainty 
which will be overruled (if ever), deprive the system of dignity. At one stage 
judicial legislation amplifies the law; at another judges hope the legislature 
will be forced to intervene.'** But because there is no close contact between 
the sastra and the public, nor between them and their Anglo-Hindu system, 


124 Dashrath, A..R. 1951 Nag. 343; Rafail, A.I.R., 1957 Pat. 70; State of Bombay 
(1958), 61 Bom. L.R. 700. To the first the personal law is applied, to the second the 
“general law” or where that is silent or they are exempted, their customary law. 

123 Madhavrao [1946] Bom. 375; frequent proof has established the custom: Rama 
(1918) 45 ILA., 198; Gopalachariar, A..R. 1955 Mast. 559; Ujagar, A.L.R. 1959 
S.C. 1041. Custom of user or non-user improperly relied on: Mayna (1864), 2 M.H.C.R. 
196, 201-2, 8 M.I.A. 400, 423; Apaji (1891), 16 Bom. 30; Krishna (1908), 12 C.W.N. 453. 
126 Krishnanvakas follow niyoga. The polyandry of the Nairs recalls the story of 
Draupadi. The custom of a special share for the eldest son has long been obsolete in 
the §dstra. 

127 Mayer, op. cit., p. 245, provides an instance relative to adoption. 

128 Nilmadhub (1869), 13 M.I.A. 85, 100; K. Subbaya, A.I.R. 1958 An. P. 479. 

129 Derrett, “Hindu Law at the Cambridge Colloquium...”, A.I.R. 1958, Journ. 65 f. 
130 I, iii, 24. 

131 Derrett, “The Minor’s Partition: A Lapse in the Supreme Court?”, A.I.R., 1960, 
Journ. 71 f. Also ibid., 97, 1961 Journ. 10-11. 

132 Instances are given in Derrett, Hindu Law... The fact is admitted in Ramchandra 
(1958), 60, Bom L.R. 82, 84; Bhagwantrao [1938] Nag. 255, 264. 

183 Derrett, ubi cit. sup. For example cf. Martand A.I.R. 1939 Bom. 305 F.B. with 
Babarao, A.I.R. 1956 Nag. 98. See also Manabai, A.I.R. 1954 Nag. 284 (cf. Ram 
A.LR., 1951, M.B. 97). 

134 “The duty of the court is... to give effect to the letter of the rule and not its 
spirit”: Lilavatibai [1948] Bom 301. The legislation must cope: Shardachandra, A.1.R. 
1944 Nag. 266 F.B. Luhar, A.I.R. 1960 S.C. 964, 970. See below, pp. 45-6. 
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nor between the nation and the legislature (where experts in that system have 
been prominent and experts in the Sdstra, if not numerous, have made their 
mark), there has existed no atmosphere such as enables the Common law (in 
which piecemeal law-making is endemic) to function smoothly and grow 
harmoniously. 


VI. DISTORTION OF RULES 


The smritis had been enlivened by commentators who introduced customary 
elements into their exposition.'** To them the law was a whole, each chapter 
explaining and being explained by others. The Government of India ne- 
glected to publish texts, to procure translations, and to record customs; 
similarly it viewed with indifference the possibility that segments of Hindu 
law would be distorted by severance from the body to which they belonged. 
English procedural methods altered much substantive law, curtailing some 
rights and amplifying others.'%* Some rules intended for a limited purpose 
were developed to create rights beyond the contemplation of the original 
framers,'*? while others were so cut down as to be scarcely recognisable.1** 
Distortion occurred through supplementation (see next section), both in sub- 
stantive and adjectival law. Numbers of Hindu rules were silently and even 
accidentally abolished by the latter process.'%* Occasionally rights were 
created under the “general law” of India which diminished the importance 
of similar, or connected, rights under the personal law.1*° 


135 See above, n. 17. For a Privy Council case embodying an error on this point (29 
LA. 70) see Kane, H.D. Ill p. 729 n. 1408. 

136 Observed in Ruckmaboye (1851-2), 5 M.LA. 234, 261, 263. See above, n. 109; 
Deen (1877), 4 LA. 247; Suraj (1879) 6 LA. 88. Cf: Bhuwanee (1847), S.D.A. (Cal.) 
354, and the limits observed in Bebee Muttra (1832), Morton 191, 210. The distinction 
between “void” and “voidable”, which pervades the Anglo-Hindu system, was probably 
unknown to the Sdastra. 

187 See the textbooks on the Pious Obligation, which is now used to justify improper 
alienations and to secure maintenance. On the other hand the right to question 
alienations is inflated. The texts on adoption are widely over-extended in the course 
of interpretation. 

188 Guardianship in marriage, the powers of a coparcener to alienate for the benefit 
of the family, the family’s acquisition out of gains by members (here statute, see n. 169 
below, forwarded the process, but a recent group of S.C. decisions has suddenly caused 
a right-about-turn: A.LR. 1959 S.C. 1289; A.LR. 1960 S.C. 403), and depentnatt 
rights of maintenance out of property have all been attenuated. 

139 Statutes directing Courts of Wards, and laying down the devolution of taluqddaris 
and other tenures; the presumption of death; the law of adverse possession, the law 
relating to the form of dispositions, and construction of documents with reference to 
the calendar are illustrations of such abrogations. Custom can suffer likewise: Mudara, 
A.LR. 1935 Mad. 33. And cf. the effect of the (general) Married Women’s Property. 
Act, 1874, s. 6(1). 

140 Thus the illegitimate daughter’s rights under the Criminal Procedure Code in 
bastardy proceedings hid the fact that her personal law gave her no right to maintenance 
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Throughout 1772-1955/6 the court took care to add as little as possible 
by analogy or by inference from the known authoritative rules.44! From the 
beginning British judges were alive to. the need not to allow analogies from 
any foreign system (especially the English) to warp their judgment.'*? Pro- 
testations that English law is inapplicable abound, and some characteristic 
English distinctions were rigorously excluded as incompatible with the Hindu 
system.43 At the same time the mere statement of Hindu rules in English 
legal terminology has tended to fashion the effect which the rules have been 
given; ‘4 and although it is constantly noticed that such unconscious influence 
must be avoided the suspicion that Anglo-Hindu law draws something from 
English legal classification is confirmed by a comparison with the Franco- 
Hindu rules that have grown from the same Sdstric sources under the influ- 
ence of the French system.’*5 This is not to suggest that the French did not 
distort Hindu law and custom by introducing categories and analogies from 
French law: complaints that such tampering took place in certain chapters 
(especially the joint family and succession) seem to be well-founded. 

Despite the claims of the Bombay High Court to a “school” of its own, 
and thus to evade Privy Council decisions on appeal from elsewhere,'** the 
influence of that court has been pervasive. Even obiter dicta in its Advices 
have had more weight attached to them in India than would have been ex- 
pected in New Zealand or Canada.'47 The remoteness of the Privy Council, 


against her putative father. Numerous family matters in fact come for summary 
adjustment before magistrates under that Code and the Indian Penal Code. The dével- 
opment of Anglo-Hindu law relative to inter-caste marriage, much hastened immediately 
after Independence, may have been retarded by the existence of the Arya Marriage’ ‘Act 
and Special Marriage Act which in effect facilitated such marriages. 

141 Bhyah (1870), 13 M.I.A. 373, 390. Judicial legislation by analogy, etc., is found, 
however, in Lallubhoy (1881), 5 Bom. 110, 7 I.A. 212; Ramaswami (1894), 17 Mad- 
422; Uma [1942], 1 Cal.°299; Akshay (1908), 35 Cal. 721; Athilinga [1945] Mad: 297; 
Rambhau A.1.R. 1946 Nag. 206. Uneasy relationships between texts. and cases 
illustrated: Sivagami, A.I.R. 1956 Mad. 323 F.B. 

142 Kashinath (1826), in Montriou, op. cit. p. 106; Doe d. Dorabji (1848), Seriy 501, 502: 
Mst. Bhubon (1865), 10 M.I.A. 279, 308; Bhyah (1870), 13 M.I-A. 373; 390. On Roman 
influence see RabelZ, vol. XXIV. (1959), 657-685, and.Chandavarkar, J.’s, denunciation 
of any tendency to “romanise” Hindu law at Kalgavda (1909), 33: Bom. 669. ‘ 
43° Varden (1862), 9 M.LA. 303; Jatindra (1872), 9 B.LR. 377, 393, 401 P.C.; 

Kenchava (1924), 51 LA. 368. 

144 The use of English terms was unavoidable, as in Sadanund 1 Marsh 317; Jamiyatram. 
(1864), 2 B.H.C.R. 11; 46 L.A. 72, 84. But valiant efforts were made to disengage 
enquiry from technical vocabulary. Was Sarubai [1943] Bom. 314, 317, criticized in 
(1958), 61 Bom. L.R. 627, 631, a failure? 

145 Gnanou Diagou, op. cit., pp. 98f, 106f, and elsewhere comments on the inter- 
relation of the Code Civil and Hindu Law. His work and those of Sorg (see p. 34 n: 96 
above) give a fair picture of Franco-Hindu law and its divergencies from Anglo- 
Hindu law. © 

146 ~Gandhi (1900), 24 Bom. 192; Bhau (1925), 50 Bom. 204; Shankar (1926), 51 Bom. 
194; Appaji (1930), 54 Bom. 564 F.B. . 

47 Lajwanti, A.I.R. 1924 P.C. 121 (cf. Kirpal (1957), 21 S.C.J. 438); Krishnamurthi 
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despite the presence of ex-High Court Judges, Indian judges and others on 
the Board, has, however, contributed to judicial caution where the Indian 
Supreme Court of today is less cautious,'* but to mistakes which a court in 
closer contact with the people might not have made.'4* 

A literal and obstinate adherence to Sdstric rules, misunderstanding their 
original purport, has produced situations inconsistent with the traditional 
Hindu background; **° the result is that the Angi--Hindu system is occasion- 
ally more orthodox than the Sdstri; or where the words have not been distorted 
the spirit has been abandoned. Instances of this are not, however, so numerous 
as those of supplementation and blending with English rules. 


VII. SUPPLEMENTATION BY IMPORTED RULES 


In order to effectuate Hindu law as if it had been a system akin to the English 
system it was necessary to engraft English-type procedural rules onto the 
native system. During the same period a rapid growth occurred in enterprise 
and extensive changes in the social habits of the classes most likely to profit 
from it. The ancient ways did not satisfy those who envied the more indi- 
vidualistic ways of their rulers. Questions were asked of the Pandits which 


(1927), 54 LA. 208 (cf. (1960), 23 S.C.J. J.) 43 £.); Suraj (1879), 6 LA. 88, 106; Sat, 
A.LR. 1925 P.C. 18, 22, Udmiram, A.I.R. 1956 Nag. 76 (cf. Lakshmanaswami, A.LR. 
1943 Mad. 292); Narain (1917), 44 LA. 163 (cf. Madan (1931), 53 All. 21 F.B.); 
Anantapadmanabhaswami (1933), 60 L.A. 167, 174; Sukumar, A.L.R. 1956 Cal. 308. 
148 Coll. of Madura (1860), 8 M.I.A. 500, 524; Laksman (1880), 7 LA. 181, 195; 
Vellaiyappa (1931), 58 I.A. 402; Akhara, A.I.R. 1945 P. C. 1. See n. 133 above. The 
P.C.’s care does not invalidate Govinda Das’ or Setlur’s complaints against it. 

149 Mistakes corrected: Thakoorain (1867), 11 M.I.A. 386 (cf. 2 B.L.R. 28, 6 M.H.C.R. 
278); Rai (1884), 11 LA. 179 (cf. 1 M.H.C.R. 77); Venkayyamma (1902), 29 LA. 156 
(cf. Muhamed (1937), 64 I.A. 250; [1950] Mad. 1084); Girdharee (1874), 1 LA. 321 
(cf. Ponnappa (1881), 4 Mad. 1); Sahu (1917), 44 LA. 126, 131 (cf. Brij, ALR. 1924 
P.C. 50; Abdul, A.L.R. 1954 Mad. 961 F.B.); Naragunty (1861), 9 M.LA. 66; Rani 
Sartaj (1887-8), 15 I.A. 51; Rama (1917), 45 LA. 148; Baijnath (1921), 48 LA. 195; 
Coll. of Gorakhpur (1934), 61 I.A. 286 (cf. Madras Act 1 of 1914; A.LR. 1949 Bom. 
391; ALR. 1952 S.C. 29); Anant (1943), 70 ILA. 232 (cf. Shrinivas, A.LR. 1954 
S.C. 379). Uncorrected: Rao (1898), 25 LA. 54; Sheo (1903), 30 LA. 202; Jotindra 
(1931), 58 L.A. 372. See n. 91 above. The following are of questionable correctness: 
Gadadhur (1940), 67 I.A. 129; Nataraja (1949), 77 1.A. 33. Text-book writers with 
Sastric knowledge repeatedly criticize the P.C. and the High Courts, seldom with any 
effects. Th. Goldstiicker, On the Deficiences in the Present Administration of Hindu 
Law (London, 1871) had no result in practice. 

159 In adoption, the divided coparcener’s right to marriage expenses, the idiot’s right 
to marry, the female’s right to a share at partition, the after-born or adopted son’s right 
te reopen a partition, and the right of the separated son to share joint family property 
passing from his father, it seems that exaggerated attention has been paid to the texts. 
Examples of the “narrow” approach: Jinnappa (1934), 59 Bom. 459; Gulabrao [1952] 
Nag. 591. Some rules are frankly repugnant to modern feelings. Again, exaggerated 
respect for the §dstra is shown in religious trusts cases: Saraswathi, A.I.R. 1953 S.C. 
491, 495 (cf. 61 Bom. L.R.(J.), 17-23). 
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their sources could not answer,'5! and their successors, authors of text-books, 
were expected to suggest how new facilities could be obtained on the basis of 
old rules.52 New legal institutions, such as English-type negotiable instru- 
ments, were expected to supplant the traditional customary law, or like 
Insolvency were expected to be engrafted upon Hindu institutions.%* There 
were doubts how far importations such as the latter penetrated into the 
structure of the system. Where the texts provided no explicit indication of 
the way in which a right was to be worked out, or how a particular disposition 
should be construed, English rules filled the gap. This happened frequently 
without conscious reference to “justice, equity and good conscience”, the 
residual source of law in the mufassil, since, to take as an example testamen- 
tary bequests ‘> and alienation of undivided interests in coparcenary pro- 
perty,'5* the judges were not aware that in applying English Common law or 
Equity they were doing anything else but expounding the Hindu law on the 
point. So many rules of English law seemed to be merely rules of universal 
law.157 A complete list of the debts owed by the Anglo-Hindu law to English 
law would be extremely lengthy.** Yet in hardly a single case are the judges 


151 The Sdstric texts did not aim to be comprehensive when they were written, let alone 


unforeseeable developments: Shivprasad, A.I.R., 1949, Bom. 408, 410. Colebrooke is 
seen struggling with the problems of wills and alienations of undivided interests in his 
correspondence with Strange printed by the latter in his Hindu Law. On a Pandit’s 
answer concerning jaghirs see 2 Strange, H.L. 329, and see below p. 48, n. 186. 

152 Strange and later Justice Strange, Cunningham and Norton attempted this task. 
Mayne, though highly academic in tone, has outlasted them all. 

153 Narayana, A.I.R. 1937 Mad. 182; Nataraja, A.1.R. 1943 Mad. 246; Venkata- 
rayudu (1934), 58 Mad. 126; Hanumantha [1947], Mad. 44; Honna A.LR. 1949 
Mad. 165. 

154 See n. 158 below. The extraordinary case of the equity of redemption imported into 
Hindu conditional sales: Ramji (1864), 1 B.H.C.R. 199; Venkata (1863), 1 M.H.C.R. 
461; Pattabhiramier (1870), 13 M.I.A. 560, 568, 571-2; Thumbasawmy (1875), 2 ILA. 


421, 250 f; Ramasami (1881), 4 Mad. 179 F.B. See also Abhacari (1863), 1 M.H.C.R. 
393. 


155 See n. 158 below. 

156 Suraj (1879), 6 I.A. 88, 102. 

87 Coll. of Masulipatam (1860), 8 M.I.A. 500, 524-5; Ranee (1864), 10 M.LA. 123, 
145; Lopez (1870), 13 M.I.A. 467, 473; Sheo (1872), I.R. 910, 917-8; Nandi (1888), 
16 LA. 44, 47. 

158 Instances: Mulraz (1838), 2 M.I.A. 54; Mancharji (1863), 1 B.H.C.R. 77; Maharajah 
(1877), 4 LA. 228, 245; Padman, A.I.R. 1915 P.C. 111; Sridevi, A..R. 1960 Ker. 1; 
Sm. Soorjeemoney (1862), 9 M.I.A. 123, 135; Rewun (1846), 4 M.LA. 137, 176; Ajudhia 
(1883), 11 IA. 1; Doorga (1849), 4 M.I.A. 452; Bai (1897), 24 LA. 93; Arumugam 
(1863), 1 M.H.C.R. 400; Kochu [1959] S.C. 63; Minakshi (1909), 33 Mad. 406; 
Thakurani, A.I.R. 1953 S.C. 205; Dhurm (1843), 3 M.I.A. 229, 243; Kishan (1929), 
10 Lah. 389; Sudarshan, A.I.R. 1960 Pat. 45; Swaminatha, A.I.R. 1957 S.C. 577; 
Ramanathan, A.1.R. 1955 Mad. 629; Hanooman (1856), 6 M.I.A. 393; Virasvami 
(1863), 1 M.H.C.R. 375; Moonshee (1867), 11 M.I.A. 551, 607, 614; Purushottamdas, 
A.LR. 1937 Bom. 358; Venkayya [1942] Mad. 24; Chidambaram, A.1.R. 1939 Mad. 
70; Kalukarni, A.I.R., 1922, Bom, 347; Gangadhar (1912), 36 Bom. 138; Luxman, 
ALR. 1955 Nag. 241; Ramakottayya (1928), 52 Mad. 556, 562 F.B.;Kenchava (1924), 
51 LA. 368 (cf. Sanveerangouda, A.I.R. 1939 Bom. 313, 317); Chintu, A.LR. 1951 
Simla 202; Gujrath [1943] Bom. 423; Krishnadas [1939] Bom. 340 F.B. 
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not discovering the Hindu law through the imported rule. Sometimes doubt 
arises as to whether the importation has taken place, as in the topic of 
Guardianship, which is almost entirely English in character; ® but normally 
it is assumed, rightly, that without the importation the Hindu institution could 
not have been applied effectively or without unjust results. Refusals to apply 
an English rule as such have been common.!6 

- Under “justice, equity and good conscience”, a phrase which had a more 
precise significance in the 16th century than it had by the time Impey em- 
ployed it in Bengal, a developed system of law, which may be the English 
law where not unsuited to Indian conditions, may be consulted in order to 
fill gaps in the Hindu sources.'*! Since the Hindu system is said to be equipped 
with its own system of interpretation ** and since the judges attempt to fill 
gaps from Hindu legal sources where possible,’®* there would appear to be 
little scope for English rules. But in fact the search for local rules has not 
been laborious and both Common law and English statute law have been 
resorted to.16* At times the general Hindu law has been used to assist with 
the application of customary law,'® and customs have even thrown light on 
what the personal law ought to be: 1° but the contribution of imported law 
has been far more prominent than either of these. The resulting patchwork 
effect is therefore marked. 


Vill. “OBSOLESCENCE” AND STARE DECISIS 
Strictly traditional and progressive elements have been well represented in the 


459 The King (1814), 2 Strange N.C. 251; Sriramulu, A.I.R. 1949 F.C. 218; Reade 
(1886), 9 Mad. 391; Besant (1914), 41 LA. 314; Kakumanu, A.I.R. 1958 S.C. 1042. 
Laude, Recueil (1869), p. 26, shows that the French applied French law in such matters. 
160 ~Gopeekrist (1854), 6 M.I.A. 53, 75-9; Sreemutty (1854), 6 M.LA. 1; Dooli (1880), 
10 C.L.R. 61 P.C. cited in 8 Cal. 138, 144; Ramlal (1886), 12 Cal. 663, 679; Adv. Gen. 
(1863), 9 M.I.A. 387, 426-8; Ranee (1876), 3 I.A. 92, 101; Chidambaram (1874), 1 I.A. 
241, 264; Chowdry (1844), 3 M.I.A. 347, 354; Raja (1869), 2 B.L.R., P.C. 111; Madho 
(1891), 17. L.A. 194; Jatindra (1872), I1.A. Sup. Vol. 47; Khwaja (1910), 37 I1.A. 152, 159. 
161 Degumbaree (1868), 9 W.R. 230, 232; Mancharsha (1868), 5 B.H.C.R., A.C. 109, 
114; Rajah (1879), 6 LA. 145, 159; Gokuldoss (1884), 11 1A. 126, 133-4; Waghela 
(1887), 14 L.A. 89; T. Saraswathi, A.I.R. 1953 S.C. 201. 

162 Ramchandra, A.I.R. 1914 P.C. 1, 5; Kalgavda (1909), 33 Bom. 669, 680. 

163. Martand, A.I.R. 1939 Bom. 305 F.B.; Iravi, A.I.R. 1955 T.C. 55, 59 F.B. Venkata 
[1953] 1 M.L.J. 358 (contra Meenakshi, A.I.R. 1914 Mad. 587); Jagarnath (1934) 
57 All. 85, 100, 107; Krishna [1939] 2 M.L.J. 423, 434; Chathunni (1884), 8 Mad. 238. 
Natha, A.I.R. 1931 Bom. 89, where Hindu law by analogy filled a gap in the Sastra. 
164 Sec. of State, A.I.R. 1937 Nag. 354, 367-8; cf: Cherya, A.LR. 1955 T.C. 255 F.B. 
165. Maktul, A.L.R. 1958 S.C. 918. 

166 For a very early example indicating the pandits’ willingness to do this see a 
vyavastha at 2 Macn. P. and P., 101, dated about 1817. References to Steele in 
Rungama (1846), 4 M.LA. 1, 100; Kayarohana (1915), 38 Mad. 250, 254; cf. Krishna 
(1908), 12 C.W.N. 453. This is rarely attempted, but cf. the analogous reference to 
caste recognition in caste and marriage cases (e.g. Kaura, A.I.R. 1943 All. 310). 
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Indian judiciary. Justice P. B. Gajendragadkar actively forwarded the codi- 
fication of Hindu law both on, and off, the Bench. Reviewing the case-law, 
however, a consistent pattern cannot be made out. It is dangerous to suggest 
that any Sdstric rule is obsolete.'** The Sdstra is still a source of law by 
statute, except where repealed. “Advanced” groups of Hindus have pro- 
cured this repeal by stages in certain sectors.’ After the formative period, 
however, embarrassing pieces of genuine Sdstric law, not represented in the 
text-books, have on occasions been declared “obsolete”, as not confirmed by 
usage.17° “Usage”, however, might turn out to be a creation of the courts 
themselves without reference to practice independent of court-law (which 
would be speculative). Stare decisis will support wrong precedents.!71 Even 
well-known usages of former times have sometimes been declared obsolete, 
and their Sdastric representatives with them.’72 Castes outgrowing certain 
practices have sometimes managed to prevent them by legislation,’ and 
their influence can be traced in the law reports, which from time to time 
refer to the current spirit of the community [sic]. 

When a new rule has to be made it is questionable whether attempts to 
effectuate the “spirit of the community” are more correct than strict appli- 
cation of principles derivable from older authorities.‘ But where an old rule 
is to be applied to new facts, room for such adjustment seems desirable.” 


167, Vallabhram (1867), 4 B.H.C.R., A.C. 135. One feels less sanguine than in Norton’s 
day. Rajani (1920), 48 Cal. 642 F. B. (cf. 43 Mad. 4, 45 Mad. 949); Sambasivam 
(1921), 44 Mad. 704; Surendra [1944] 1 Cal. 139 (cf. 23 C.W.N. 601, 610 P.C.). Natha, 
A.LR. 1931 Bom. 89, following Bai Gulab, A..R. 1922 Bom. 32. 

168 Sadananda, A.I.R. 1950 Cal. 179. Anukul [1939] 1 Cal. 592, 601. Abhorrent or 
unpleasing rules survive: A.I.R. 1950 F.C. 142, 177-8; [1942] Mad. 807, 827 F.B.; 
A.LR. 1958 An. P. 693. 

169 The Child Marriage Restraint Act, the Hindu Gains of Learning Act, the Hindu 
Law of Inheritance (Amendment) Act, the Hindu Inheritance (Disabilities Removal) 
Act, and the Hindu Women’s Rights to Property Act are of a similar type with the 
Bombay Hindu Heirs Relief Act, 1866. See, for this legislation, Mulla, Principles of 
Hindu Law, sec. 4, and Sir Tej Bahadur Sapru’s Foreword to Sir Hari Singh Gour’s 
Hindu Code, 4th ed., 1938. The subject of legislation interfering with the practice of 
religion, and its constitutional validity, cannot be entered into here. 

170 See nn. 92, 109 above. Chockalingam [1943] Mad. 603 P.C.; K. Malla, A.I.R. 
1956 An. 237;Perumal, A.I.R. 1955 Mad. 382; Subbanna, A.LR. 1945 Mad. 142 F.B. 
171 See n. 133 above. Kesarlal (1925), 49 Bom. 282; Gurunath, A.I.R. 1955 S.C. 206; 
Venkanna [1951] Bom. 576; Ramji (1959), 62 Bom. L.R. 322, 335; Maktul, A.LR. 
1958 S.C. 918. Luhar, A.I.R. 1960 S.C. 964. 

172 Advyapa (1879), 4 Bom. 104; Jagarnath (1934), 57 All. 85, 104; Venkata, A.LR. 
1955, Andhra 31; Deivanai, A.I.R. 1954 Mad. 657, criticising 3 All. 738. 

173 Dedication of girls to temples; hereditary emoluments as purohits, death-feasts, 
certain types of sacrifices, apart from purely religious matters and temple-entry. rights 
have been the subject of legislation. See n. 186 below. Repeated attempts to regulate 
the dowry-system by enactment including a central Act have so far had limited success. 
174 Views of the community: Shantabai (1958), 61. Bom. L.R. 627; Madaswami [1947] 
Tr.L.R. 822. In Madhavrao [1946] Bom. 375, 428, a new ideology of Hindu society 
was used to limit the application of an existing rule. 

175 Venkata, A.I.R. 1954 Mad. 222, 226; Govinda, A.I.R. 1958 Mad. 510; Joggamme, 
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The “orthodox” who read Sdastra without an Anglo-Hindu gloss have, it need 
hardly be added, no use for either result. The Sastra lives on in its own small 
sphere (amongst scholars, priests, and genealogists) and some believe that 
Hindus ought for their moral welfare to be governed by pre-British Sdastric 
law even in secular matters.17* The reformers who carried through codifi- 
cation cannot accept this, for their work largely prolongs the direction taken 
by the Anglo-Hindu law of which they had become tired. 

In default of homogeneity amongst Hindus the “sentiments of the people” 
are exceptionally difficult to define. Where caste tribunals are strong, un- 
popular or unexpected decisions in the courts may lead to a growth of the 
practice of prohibiting members from bringing suits in the courts.‘77 Tradi- 
tional views are thus protected, modified exactly in accord with current 
opinion, and if a member brings a case into court he may be fined or ex- 
communicated or both. Where no such caste-consciousness exists, or where 
excommunication is prohibited,'* there seems to be additional reason for 
attempts to keep law up-to-date, wherever possible. 

The new, codified system of Hindu law resembles western-type laws so 
considerably that it falls outside this survey. Its arrival (asked for as far back 
as the end of the last century) ‘* was due partly to dissatisfaction with the 
innovations of the Anglo-Hindu law and partly to impatience at the rate of 
modernisation which it effected: the orthodox and the sophisticated could 
agree for once. Statutes both in British and French India modified the law, 
at first at the initiative of the foreign rulers, but later entirely at the instigation 
of Hindus themselves.'8° The complaint by 1937 was that the amendments 
had not gone far enough. The courts correctly declined to extend the spirit 
of those statutes to analogous cases,'*! though there have been isolated in- 
stances where the court’s discretion has been exercised more in conformity 
with a statute or pending Bill than with what had been established by case- 
law previously.'®? 


A.LR. 1958 An.P. 582; Comm. of I.T., A.I.R. 1949 Nag. 128, 129. “The modern 
trend of decisions is to take a more liberal view ...”: Martand, A.I.R. 1939 Bom. 305 
F.B. Cf. Bankey (1931) 53 All. 868 F.B. 

176 Derrett, Hindu Law Past and Present, ch. 2. 

177 For an example from the Vagri community of Gujarat see Pirna (Navsari), Oct. 
1949, pp. 101-4. Where a complete code is provided, free access to the courts would 
frustrate it. 

178 First Baroda, and then Bombay prohibited excommunication (on any grounds), 
and a central statute forbids excommunication for practising untouchability. Outside 
the statutes the penalty remains: Paduram, A.I.R. 1958 Or. 259. 

170 ~F. R. Bhikaji, Hindu Law in Bombay. A Plea for its Codification (Bombay, 1892). 
See p. 47 n. 183 below. 

180 See n. 169 above. In French India legislation made considerable modifications in 
the right to adopt, and to be adopted, and in other matters. But the total effect of 
direct legislation on Hindu law was much less than in British India. 

181 Bhimabai, A.I.R. 1956 Nag. 231. Sivadhwaja [1949], Mad. 779. 

182 ~Venkataramayya [1953] 1 M.L.J. 508; Kirpal, A.I.R. 1951 All. 508; Thirumalesh- 
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IX. CONCLUSION: INDIA AND “HINDU LAW” NOW 


The chasm between customary law and court-law has been narrowed by the 
abolition of customs except in marginal matters. But the influence of the 
caste-tribunal is very strong amongst some castes in all regions, and amongst 
all castes in “backward” regions. No enactment has diminished the tradition 
that court-law need not accord with popular beliefs and standards. The 
choices made and confirmed in 1772 and 1781 are responsible for this. 
Hastings and his contemporaries cannot, however, seriously be blamed. The 
choices could hardly have been made otherwise in view of the ignorance of 
most of the population, the apparent absence of effective means of ascertain- 
ing custom, and the grave danger that the entire administration would collapse 
under multiple sources of corruption. 

In order to carry through the “Hindu Code” it was freely alleged that 
British administration made the Hindu system abnormally rigid, preventing 
its natural growth.'** Now that Independence had been won, repressed urges 
might be given vent. Useful for its immediate purpose, the theory hardly 
holds water. Whereas the system changed its character, the major changes 
were beneficial. The law became more certain, and much more uniform. 
Changes in Hindu usages, for which neither the Sastra (despite the evident 
efforts of the Pandits) nor custom (technically construed) could have made 
room, were accommodated. The massive introduction of English law or 
English-type law on other fronts, which excited hardly any criticism, has 
been harmonised with the existing personal laws. If natural growth was to 
occur there was, after circa 1815, no source from which its rationalisation 
could come: the Pandits’ duties were already beginning to be confined to 
reporting the rulings of long dead authors. The Sdstra as an academic disci- 
pline retained little moral, and less legal authority amongst the castes. The 
artificial revival of interest in India’s “cultural heritage” from the last quarter 


wara, A.I.R. 1953 Mad. 132. The passing of the “Hindu Code” had the effect of 
facilitating elimination of discrepancies between High Courts on topics of Anglo- 
Hindu law. 

188 Mr. Nehru said on 21 May 1954 in the Lok Sabha that the coming of the British 
to India had suppressed a dynamic element in Hindu society and made it unchangeable 
except by legislation. The view that Hindu law became “fossilized” even before the 
British period has been expressed elsewhere. U. C. Sarkar’s view (op. cit., p. 3) is that 
British rule gave a definite direction to the growth of Hindu law (which became 
dynamic during the British period) though not always in keeping with its orthodox 
genius. This is a pleasant understatement. The view that the British caused the system 
to stagnate was forcefully expressed as early as 1906 by Govinda Das in his “Preliminary 
Note” to the Chowkamba Skt. Ser. edition of the Viramitrodaya, Paribhasha-prakdsa 
(Benares, 1906), p. 5. As early as 1924-5 Kane called for codification not because 
the system had become too rigid, but because of what (if he had been less polite) he 
would have called the British courts’ shilly-shallying: Journ. of the Bombay Branch of 
the Royal Asiatic Society, VI (1925) at pp. 34-39 cf. his H.D., III, pp. 820-3. For 
Gajendragadkar’s view see ref. in n. 1 above and Luhar, A.LR. 1960 S.C. 964, 970. 
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of the 19th century stimulated a romantic interest in Manu and other smriti- 
writers; thence comes the continuing prestige of the sastra amongst the edu- 
cated middle classes as an expression of Hindu cultural continuity. The 
reflection of this in some legal contexts outside Hindu law, while intriguing, 
is irrelevant to our study.!** “Public opinion” had no organ of expression. If 
caste-tribunals had continued to carry secular and civil judicial responsibility, 
or if government had followed its predecessors in accepting responsibility for 
the support of the entire Hindu system, movements in sentiment and response 
to economic factors would have been closely reflected in law: but hundreds of 
different systems of customary law would have emerged. Practicable on the 
happy-go-lucky basis known in “backward” states before 1948,1*5 it was not 
the reformers’ goal in 1955/6. The Sastra seemed to offer a solution in 1772: 
since law relies heavily upon fictions at all levels it is unrealistic to condemn 
the decision merely because it was based upon misinformation. If the Sdstra 
turned out to be an unrealistic guide the blame, if any, must be widely shared. 

Without stare decisis, indeed, internal developments within the Sdastra 
(while it lived) were possible. The Digest of Jagannatha translated by Cole- 
brooke already showed signs of such activity, and in the interesting Slavery 
Case of 1825 18 the Pandits showed willingness to support “naturally just” 
accretions to the Sastra. But by 1864 judicial knowledge of Hindu law was 
assumed.'87 If this had been refused, and the system had been treated as a 
foreign law (provable in evidence), growth would have been continuous. But 
the apparent unreliability of the Pandits indirectly obviated this possibility. 
Even otherwise, Pandits’ powers of “text-torturing” were not boundless; and 
to introduce divorce on western-type grounds, and inheritance of shares by 
daughters along with sons was impossible for them—+yet this, it is evident, is 
the sort of growth that the reformers wanted. To find authority for such 
modifications they have had to dig much deeper into their cultural heritage 


184 DharmasSastra authorities were cited in State of Bombay (1957), 59 Bom. L.R. 945, 
969 (gambling); Gherulal (1959), 22 S.C.J. 878 (wagering contracts); M. H. Qureshi, 
A.LR. 1958 S.C. 731 (cow-protection); V. V. Giri, A.L.R. 1959 S.C. 1318, 1330-1331 
(elections). 

185 Strange, 1 N.C. 136; Bhaeechund (1836), 1 M.I.A. 155, 172; Jewa-jee (1842) 3 
M.LA. 138, 153; Jesa A.I.R. 1958 Raj. 186. 

186 W.H. Macnaghten, Principles and Precedents of Hindu Law, Il, pp. 272-3. The 
question was whether a slave could move a magistrate to cause her owner to sell her 
and her children together to a vendee of her choice, on the ground that he was 
proposing to sell them to a vendee who proposed out of malice to separate them. The 
Sastra apparently would not permit house-born slaves to purchase their freedom, but 
did not prevent the owner from being compelled to sell them to a purchaser of their 
choice by (it appears). some sort of right analogous to pre-emption(?). The District 
Court accordingly allowed that the magistrate had the right to make the order applied 
for. This was judicial legislation on the Pandits’ initiative. 

187 Hindu and Muslim Law Officers were abolished in 1864. An instance of the 
court’s consulting Pandits as late as 1873 (Moniram L.R. 7 I.A. 115, 117) has been 
pointed to as a curiosity by Rankin, op. cit., 143. 
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than the legal authorities operative amongst Brahmanised castes in the pre- 
British period. 

It might be argued that in the French territories, where neither stare decisis 
nor a doctrinaire reverence for texts was to be found, the position must have 
been healthier. The Consultative Committee could contradict itself without 
causing a scandal. The area of general law available to Hindus was wider 
than the very small /Jex loci in matters of private law available in British 
India.*8° Yet, for all the differences, Franco-Hindu law and Anglo-Hindu 
law were sufficiently alike for Anglo-Hindu authorities to be commonly cited 
in Franco-Hindu law textbooks,'** and for very occasional French decisions 
to be cited in British Indian courts. The former Native States which possessed 
regular judiciaries likewise differed from Anglo-Hindu law in about the same 
measure as the French courts (though not necessarily on the identical topics), 
but the divergencies were small, and in the direction of the traditional and 
“old-fashioned”. So far from showing how Hindu law could progress, away 
from British influence, they have showed the reverse; and every one of these 
special rules has been abolished to conform to the general Anglo-Hindu 
pattern,’ and finally to the Modern Hindu legal pattern. 

If Hindu law “stagnated” under the British, Islamic law died. After nu- 
merous adjustments during the formative period, and the elimination of 
criminal law and evidence and absorption of contract and civil wrongs, the 
texts were found to supply ascertainable rules to meet most situations, and 
case-law is much less important than in the Hindu system. Enactments 
modifying Islamic law have, by comparison, been trifling; and since there is 
no impetus to reform Islamic family law in India or Pakistan it would appear 


188 Apart from the Special Marriage Act (see Mulla, ss. 4, 7, 439), under which 
Hindus may marry either Hindus or non-Hindus and escape certain chapters of the 
personal law, there is no way of leaving the latter except by conversion to Christianity 
or Islam. 

189 See Sorg and Diagou, cited at n. 145 above. 

199 Abolition came about, so far as case-law is concerned, at the commencement of 
the Union of India; extension of Indian statutes to the former states took place piecemeal, 
a recent consolidating statute being the Miscellaneous Personal Laws (Extension) Act. 
1959. The divergencies of case-law throw light on the prestige of the Anglo-Hindu 
system. Hanuni (1947), 26 Mys.L.J. 8 (cf. [1943] Bom. 706); 9 Mys.C.C.R. 43 (cf. 
A.LR. 1954 Mys. 115); ALR. 1956 T.C. 205; Azhakappa, 22 Tr.L.J. 71 (cf. 1945, 
Tr.L.R. 1); Nanjappa (1945), 24 Mys.L.J. 122 (cf. Hutcha, A.I.R. 1954 Mys. 93 F.B.); 
Sankaranarayana (1940), 55 Tr.L.R. 425; Narasimha (1941), 45 Mys. H.C.R. 460 (cf. 
A.LR. 1958 S.C. 1042); Nanjundegowda, A.I.R. 1953 Mys. 138; Venkittaramiengar 
(1886), 5 Tr.L.R. 112; Ramal (1887), 5 Tr. L.R. 45 F.B. (cf. Muthu, A.LR. 1953, T.C. 
518 F.B.). 

191 A comparison of the text-books, and the current law reports, both of Pakistan and 
India, make this clear. The bulky F. B. Tyabji, Muhammadan Law 3rd. edn. (Bombay, 
1940) seems to contain far more citation of authorities in the original than its Hindu 
law counterparts. The extent to which Anglo-Muhammadan law has absorbed English 
Common law and Equity doctrines appears to differ from that of Hindu law, but a 
thorough comparison has yet to be made. The Islamic texts, being later, on the whole, 
were more detailed and developed than their Hindu counterparts. 
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that the method adopted to ascertain and apply it was agreeable to the 
Muslim public.!* It accorded in fact exactly with that adopted with reference 
to Hindu law. 

A comparison with Ceylon is instructive. A desire to reform Kandyan law 
and Tesavalamai (Tamil customary law in Jaffna) has been manifested. The 
latter was administered with the aid of a “code” prepared under the Dutch; 
the former, as explained above, is basically customary law. The judges have 
done little to modernise or develop either system, though the residual Roman- 
Dutch law has filled some gaps. Amendments have proceeded through 
legislation.1** No one suggests that the British retarded or “fossilized” the 
laws of Ceylon. In Burma, where the texts of the so-called Buddhist law 
presented intractable problems of interpretation in the field of family law, the 
simplifications and adjustments made by British judges were accepted without 
resentment or even question.'** The court, no doubt, consulted contemporary 
customary behaviour, and the size and homogeneity of Burmese Buddhist 
society may have helped. In any case the era of the old academic jurists 
seems never to have been regretted. 

Where a system of law, apparently confined within the margins of written 
texts, comes to be administered by a foreign power, the people naturally 
expect it to be administered in the spirit of the compilers. When the relation- 
ship between textual law and non-textual customs (which are recognised as 
valid in the texts) is in debate, some choice has to be made and some decision 
taken. It is not clear what conclusion is to be drawn from the public’s 
acquiescence in that decision. When they change, they feel that the law ad- 
ministered to them is antiquated and “rigid”. It is open to them either to 
admit that innovation is necessary and that this may mean the importation of 
foreign rules, or to accuse the judiciary of failing to interpret the sources 
with appropriate elasticity. The latter course is attractive when one is com- 
mitted to (i) proclaiming one’s own advance from the position one’s ancestors 
occupied when foreign power commenced; and (ii) asserting that the same 


192 The vigorous reaction against the Privy Council’s mistake regarding wakfs, and the 
legislation to which that led indicate, by contrast, the success of the greater part of 
Anglo-Muhammadan law. See 35 Cal. 1 P.C. and 16 I.A. 207, 215. Apart from reforms 
in the law of marriage and divorce in a single Indian statute, the sole popular movement 
has been to eliminate Hindu-type customs in communities professing Islam but formerly 
governed largely by their pre-Islamic customary law. 

193 Sir W. Ivor Jennings and H. W. Tambiah, Dominion of Ceylon (London, 1952); 
H. W. Tambiah, Laws and Customs of the Tamils of Jaffna (Colombo, 1950). It must be 
admitted, however, that early British courts employed “natural equity” to fill gaps and 
to correct “rigors”: Mudiyanse (1912), 16 N.L.R. 53. 

194 ©. H. Mootham, Burmese Buddhist Law (Bombay, 1939). Similarities in treatment 
of the sources, i.e., the dhammathats in Burma and the dharmaSastra in India, are 
evident. Social developments render much of the textual law obsolete (Maung Thein 
(1935), 13 Ran. 412); textual law binds if it expresses a legal and not merely a moral 
duty (Mi Thith (1883), S.J. 197, 199); case-law supplements and defines, as well as 
selects, dhammathat rules; and statute abrogates them. 
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textual system and its cultural corpus anticipated all the advances—the 
current social position correctly expressing the spirit of the ancient past. 

If Hindu law had been forcibly codified in 1858 it appears that there would 
have been no objections, except from the cautious and sentimental adminis- 
trators who in fact refused the responsibility when the project was mooted. 
After 1930 Hindus were alive to their opportunity to amend their personal 
law at their pleasure. They moved with caution and undid none of the 
previous legislation. When the problem was faced squarely in 1955/6 nothing 
then done suggested that in so far as the British amended, modified, abrogated 
or supplemented the law their administration had been mischievous or mis- 
directed. As we have seen, the gap between popular standards and usages 
and the court-law prevents the answer which would normally be given, namely 
that the law as it had developed had moulded the people themselves. In fact 
a portion of the law which suffered severe modification during the British 
period, that relating to the Joint Family, has remained in important respects 
untouched to this day. 

The mistakes which academic critics can detect in the policy between 1772 
and 1864 were not then pointed out by an Indian (so far as is known), and 
it is conceivable that some features (e.g., forcible Brahmanisation) positively 
appealed to some sections. As for the complaints voiced later at the mis- 
application of the sdstra, they came much too late to affect the trend, to which 
Indian members of the judiciary were firmly committed. It is quite certain 
that any other method of administration would have hindered India’s unifi- 
cation and freedom movement, and at that somewhat inconclusive point the 
discussion must wait until our distance from the facts lengthens still further. 


APPENDIX 


In contrast with what actually occurred it is not without interest to note what was 
discussed, particularly between 1776 and 1782, concerning administration of jus- 
tice to natives in India. The plan which was deliberately drawn up by Hastings 
and Barwell, with the general agreement of Impey and his brother judges of the 
Supreme Court in January-March 1776 was intended to be a draft Bill, and had it 
become an Act of Parliament the whole basis of jurisdiction in Bengal, Bihar and 
Orissa would have been changed. It is impossible to summarise here the detailed 
provisions of the draft, but it is on the whole a good thing that it never became 
law. Two main points of view existed at that period, one that English law should 
be extended throughout the mufassil, the other that on the contrary the sources of 
law should be equated in all the courts and that a new Sadr Diwani Adalat with 
the judges of the Supreme Court, acting as supreme appellate court for all the 
provinces, should administer Hindu and Muhammadan law upon a basis roughly 
similar with that then in use in the mufassil. According to one view paternalism of 
the ancient type should be reverted to, and European interference with administra- 
tion of justice reduced to a minimum; according to another the supervision of jus- 
tice upon a basically English pattern was essential, even if this meant that the new 
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supreme court would act as a legislature and abolish or amend the Hindu and 
Muhammadan laws wherever this was necessary. 

Out of the very lengthy discussions it emerges quite clearly that the balance of 
opinion ieaned in favour of three propositions namely (1) that Hindu and Muham- 
madan laws as then ascertained or ascertainable were amply sufficient for adminis- 
tration in all fields not covered by regulations, i.e., even well beyond the subjects 
listed in 1772 and (2) that the intrusion of English law into their provinces upon 
the pretext of equity and natural justice or public welfare would be a monstrous 
imposition, possibly fatal to the maintenance of British power in India; and further 
(3) that the East India Company had no power or jurisdiction to alter or distort 
the Hindu and Muhammadan systems by attempted legislation and that instances 
of this were in fact usurpations. 

The discussions throw light on what was before participants in the way of in- 
formation from our present standpoint; it is clear that the whole scheme, had it 
become law, might have broken down in face of the inadequacy of the sources of 
native laws to meet the demands which would have been made upon them (see the 
present writer’s “Sanskrit Legal Treatises Compiled at the Instance of the British”, 
Zeits. f. Vergleichende Rechtsw., LXIII, 1961, pp. 72-117). The bibliography on 
the project of 1776 (for which I am much indebted to Mr. Barun De) is I.O.L. Mss. 
(Records) Home Miscellaneous Series, vol. 124, pp. 81-94, 97-410, esp. 160-218; 
vol. 123, pp. 481-5; vol. 124, p. 61-74 (letter of P. Francis on zamindars’ rights 
throwing incidentally light on the method of law-ascertainment); Indian National 
Archives, New Dehli, Bengal Select Comm., vol. 29; material printed from the 
proceedings of the Sec. Select Comm. in Selections from the Letters Despatches ... 
Foreign Department, 1772-1785 (Calcutta, 1890) at pp. 496-509, 533-540 (dates 
do not agree with the other sources); Home Misc. Ser., vol. 339 (Lind’s Abstract of 
the plans, comparing the Hastings-Barwell-Impey scheme with the views of Francis 
and Clavering and Monson, in a report of 1779 or 1780); Home Misc. Ser., vol. 
411, pp. 87-112 (letter of Macdonald on English judicature in India). Important 
also are (John Bruce), Historical View of Plans for the Government of British 
India ... (London, 1793), also Home Misc. Ser., vol. 413, pp. 391-425; vol. 414, 
pp. 81-251; vol. 417 (discussions of the power to alter native laws by legislation in 
criminal matters, and a draft Charter of Justice, 1792-4). 

From the earlier discussions it emerges that in Bengal the then normal mode of 
ascertainment of law was to consult both the Pandits and the officials of the 
Treasury (who were supposed to be experts on actual practice and custom), and 
also that in England Halhed’s Code of Gentoo Laws (so-called) was believed to be 
sufficient for administration of law (for which it was originally intended) notwith- 
standing Sir William Jones’ notorious scepticism on the point. 


J. DUNCAN M. DERRETT 
University of London; 

former Tagore Professor of Law, 
University of Calcutta 
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THE CREATIVITY OF CITIES 


A Review Article 


Cities have led high civilization for so long that one can scarcely imagine one 
without the other.! Yet it is not easy to delimit their place in the creation of 
values and the organizing power to implement them that constitute a develop- 
ing civilization. They can be described in innumerable ways, for as is true 
also of small towns and villages each city has a unique personality. The 
existing literature leans either to extreme particularity of detail or to an un- 
convincing generality. The two articles that follow are the first of a series in 
which common general questions will be brought to bear on the rise of differ- 
ent types of city in different societies and on the conditions under which they 
play particular creative and organizing roles. Since three recent books have 
attempted large-scale comparison along these lines our own series had best 
open with an attempt to review their contributions. 

Lewis Mumford’s The City in History® is a work of art. Its superbly an- 
notated photographs, beginning with primitive man’s meeting-places in bush 
and cave and ending with the challenge of “Hive or City?”, would stand alone 
as an imaginative contribution. To him it is self-evident that the story of 
cities is the story of civilization because in its character as a meeting-place the 
city both polarizes a culture and raises its potential. The city has also the 
character of tangible record, giving continuity to life. In this aspect it can 
become a burden, its form being difficult to readapt to new purposes and 
tending to perpetuate any given misdirection of energies. But the emphasis 
of the book is less on the containing form than on the people contained, on 
their capacity through the ages of Western civilization to rise above constrict- 
ing influences. The ancient Near Eastern city was a magnificent achievement 
that became ultimately stultifying. Hypnotized by the material power and 
wealth they had symbolized in its massive form, its people in dissatisfaction 
had nothing to fall back upon but a dreary parochialism. The people of 
Athens were incapable of sanitary planning yet built the Parthenon. There- 


1 On the variant uses of the term “civilization” see E. de Dampierre, “Note sur 


‘Culture’ et ‘Civilisation’”, Comparative Studies in Society and History, Il (April, 1961), 
pp. 328-340. 


2 The City in History, its Origins, its Transformations, and its Prospects (Harcourt 


Brace, New York, 1961), xi, 657 pp. 
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after cities come to pay some tribute to beauty in their order. Hellenistic 
cities were “the modern town-planner’s dream” and its public buildings lent 
dignity even to the sprawl of Imperial Rome. But the monotonies of power, 
wealth and leisure as ends in themselves had the victory, thinning out Helle- 
nistic culture and reducing Rome to degradation. The indictment of Rome 
has the ring of Old Testament prophecy. It is an indictment of our own 
yielding to futilities, to organization without purpose and hence to obsession 
with destruction. 

From this climax the book slows to etch the various types of city that have 
arisen successively in Western Europe and North America, down to England’s 
New Towns and Scandinavian urban planning, each type being presented in 
the main as a product of changes in our civilization. As in Mumford’s earlier 
work, The Culture of Cities, the medieval town though not cleaned up for its 
portrait is brightened up and quietened—we hear none of the noise that 
bedevilled its cobbled and workshop-lined streets from dawn to dark. In 
opposition to Pirenne “the revival of the protected town” is given credit for 
the revival of international trade, rather than the reverse. The theme of the 
revival of organizing power, in royal as well as in ecclesiastical hands, which 
preceded the expansion of the episcopal cities and the founding of new towns, 
is recognized as the heart of the problem, but is left something of a mystery. 
Despite reliance on out-of-date descriptions of the nature of medieval trade 
and of the great fairs it is recognized that the medieval town gave birth to 
capitalism, to incipient “power economics”, and to the Renaissance despots 
who perfected power politics. The baroque capital is portrayed as the sinister 
outcome of these two ideas and of their servants, the centralizing bureaucracy 
and the great standing army. Here the rapid narrative assumes the quality of 
a nightmare switchback ride. We pass the huge barracks of Berlin in 1740 
and see “this mass of mechanized and obedience-conditioned human beings” 
hastening the enslavement of the once free citizen: 


The army supplied the medel for other forms of political coercion: people got into 
the habit of accepting the aggressive bark of the drill sergeant and the arrogant 
brutal manners of the upper classes: they were copied by the new industrialists, 
who governed their factories like absolute despots. 


For a gentle moment we pause in the residential square, noted as the one 
constructive contribution of the urban planning of this age to civilized living. 
We do not pause long enough to ask why this rather than the barracks char- 
acterized England, which invented the smoking factory chimneys ahead. It 
is enough that everywhere “beneath the superficial polish of baroque upper- 
class manners there is the constant threat of an ugly coercive discipline”. 
Via the new “Ideology of Power” we plunge at once into the horrors of 
Coketown, with Dickens, not Professor Ashton, as auxiliary guide. If Man- 
chester, New Hampshire, was brighter than its namesake the difference is 
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one only of degree. A shrewd touch notes how even the air the urban upper 
and middle classes breathed and their own living-space were adversely af- 
fected by the indubitably squalid overcrowding of the industrial workers. 
Comfort in the fact that misery brought nascent civic conscience to bear at 
last on a problem never before faced in history, that of public hygiene through 
adequate water supply for all, comes sadly. The cult of cleanliness was in- 
adequate for “the total reconstruction of the social environment” which now 
our absurd entanglement with transportation problems, through the cult of 
the automobile, makes essential for the survival of civilized living. 

Either to praise or criticize this book would be to display the spirit of 
complacence it is designed to jar. It halts abruptly at the alternatives before 
us. If Russia has not yet overtaken America in traffic fatalities it is equally 
acquiescent in the current surrender to Megalopolis and to Moloch. “Post- 
historic man” is ready and conditioned to swarm meekly over the precipice of 
total war. The struggle of historic man can be maintained only through 
recall of its meaning. Mumford is no romantic impotently cursing modern 
technology but has spent his life advancing solution of the problems involved 
in reconstruction of our environment. In every trend to regional decentrali- 
zation that will allow the city to become primarily a place of “easy encounter”, 
liberating friendship, he sees hope. Moreover, he would set technology the 
task of organizing the whole world into one “invisible city”, not only by 
spreading the appurtenances that electricity can provide, but by making books 
and art available at will to every citizen in the remotest little town or village. 

It was a token of respect to Lewis Mumford that he was invited to open 
and close a symposium held at the Oriental Institute of the University of 
Chicago in December 1958. The record of this symposium, City Invincible,’ 
borrows its title from Walt Whitman’s visionary symbol of an ideal civili- 
zation of Friends. The book is a debate among specialists in nearly fifty 
different lines of study on how and why civilization, cities and empire were 
born in the ancient Near East. Its argument moves with a verve that in 
conference publications is all too rare; it is an exciting guide to recent ad- 
vances in Near Eastern research and to the kind of reformulation of problems 
that is spurred by interdisciplinary cooperation in thinking about long-run 
cultural change. 

In the first place, the interpretation of man’s response to physical en- 
vironment as not direct but mediated through culture is being pushed well 
back into pre-history, nature being demoted from a determinant of culture 
to little more than a set of opportunities and limiting conditions. Robert 
Braidwood draws on a vast range of archeological research to demonstrate 
how and at what points a theory of natural causality breaks down, and Robert 


3 City Invincible. A Symposium on Urbanization and Cultural Development in the 
Ancient Near East. Edited by Cari H. Kraeling and Robert M. Adams (Chicago, 1960), 
xiv, 448 pp. 
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Adams goes on to show why the rise of civilization in the Near East cannot 
be explained simply by soil fertility. He has space to indicate only a few of 
the many factors besides quality of soil, most of them dependent on social 
organization, that govern productivity. The chief of these in the alluvial zone 
of southern Mesopotamia was hard work. In Adams’ opinion it is “highly 
debatable” whether grain production in relation to labor input, including the 
labor required for maintenance of irrigation canals, would have been any 
higher in the south than in the northern uplands. Other factors helping to 
account for the economic lead that the south gained were the widespread 
addition of fish to the diet, and certain localized forms of specialization re- 
sulting in trade. It seems clear that the over-rating of soil fertility as a factor 
has persisted through mere habit, through using the term as an ambiguous 
catch-all. In short, an interest in culture now requires the archeologist to 
learn the elements of economics. 

Cultural explanation of the origins of civilization relies on a functional 
type of causal explanation, that is, on ability to perceive the interconnectedness 
of all of a people’s activities, from the economy to religion. In all of these it 
discovers a trend to more deliberate and self-conscious choice of the norms 
or standards of action by which one culture comes to be distinct from another. 
From this point of view it was never satisfactory to identify the advent of 
civilization with any specific technical inventions. The significance even of 
the inventions of enumeration and writing depends on the uses made of them, 
which in turn depend on the social structure. It is in the delineation of this, 
and hence in the knowledge of when specialized elites appear, that archeology 
is still most handicapped. But there is agreement that the pre-civilized 
Mesopotamia consisted of isolated village communities, cooperating perhaps 
only in emergencies and within a very limited radius, and that this condition 
was succeeded by continuous cooperation, the building of temple towns, and 
the institutionalization of local chieftainship, at least for temporary leadership 
in war. These changes posit a high degree of self-conscious direction. If a 
growing perception of the value of wider cooperation for more and more 
purposes spells civilization, then in Mesopotamia it antedates the rise of 
cities. However in Milton Singer’s formulation of the problem (pp. 255, 259), 
the point of critical change falls in the phase in which “ideas become forces 
in history”. On this view civilization could be regarded as a product of 
city life. 

For the city plays a climactic role. In becoming the first seat of dynastic 
authority it exercises a new organizing force which takes form also as the 
idea of legitimate power. The earliest cities of southern Mesopotamia, even 
though none of them has been excavated in entirety, are already distinguish- 
able from the towns of the age by greater complexity. A city combines the 
institutions of temple and market, is a political capital for villages that have 
decided on union, and acquires a palace. Thorkild Jacobsen (pp. 65-67) sees 


| 
| 
| 
| 


THE CREATIVITY. OF CITIES ST 


the political assembly gradually waning, while the figure to whom leadership 
in war is delegated gathers power until he and the advisers he recruits are in 
control not only of military organization but of the civil affairs of a city-state 
territory. This process of concentration of power is so familiar, seemingly so 
readily explicable by the need of permanent defence measures against ag- 
gressive outsiders and by the need, as people from different localities have 
regular dealings together, of a common legal order, that one might perhaps 
ask no further question. But the explanation offered has another dimension, 
reaching into religious and moral consciousness. At some poiat in the evo- 
lution of war leader into king the major gods also begin to evolve from nature 
deities into rulers surrounded by majesty and responsible for justice. This 
parallel transformation probably has its roots, Jacobsen suggests, in new 
attitudes induced by increasing social differentiation within the city. But it is 
not a mere reflection of this, as Marx would have insisted. The wholly new 
conception of a moral world order is a part of the social process that cul- 
minates in the establishment of dynasties. 

Lewis Mumford underlines the significance of the fusion of the sacred and 
the secular in bestowing legitimacy, in Max Weber’s sense of the term, on 
royal power, that is, in preparing people to accept it. Being free of the chronic 
tendency of historians to side with the winner or at least to assume that 
whatever happens had to happen, he is able to see mystery in creative steps. 
and so to freshen the whole problem. The solution he offers is at the same 
time sound ecology and sheer poetry. The early city quickened sensibility 
through making daily life for the first time dramatic. It made daily life 
dramatic because it brought into proximity things formerly remote, above 
all the temple and the palace. It seems to be uncertain when the city vow 
appeared, but the thesis cannot be overthrown. 

John Wilson enlivens the debate by arguing that Egypt attained and main- 
tained civilization without benefit of the all-containing city. The slow progress 
of Egyptian excavation leaves this thesis doubtful. Yet the notion that com- 
munication among villages and towns could build up civilizing stimulus might 
apply in areas of political security anywhere. In Mesopotamia there was the 
additional stimulus of temple and manorial organization, which developed 
small-scale planned economy before the cities promoted the growth of. 
market economy. 

The members of the symposium are however loth to accept advances in 
organizing power as sufficient explanation of the expansive drive of civili-. 
zation. They distinguish two types of expansion. One is based on a moral 
vision of wider community. It results at first in small “national” states unified 
by common cultural traditions and later produces the sweeping spread of 
Hellenistic civilization and of Islam. The other thrusts on impatiently to 
empire, defined here rather vaguely as based on force, and engenders a kind 
of stress within the separate cultural traditions that it dominates which is 
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damaging to them. Within this general scheme we are given a running ana- 
lysis of five thousand years of Near Eastern history with attention to the 
conditions under which cities make for expansion of “the human unit”. That 
city life aided this drive within Hellenistic civilization and gave it still greater 
impetus within Islam needs no new proof. But the exposition given here is 
a sociological one, and it extends to the more difficult problem of why the 
drive was arrested. At some point the city elites lose all flexibility of mind 
and become content merely to preserve what has been handed down to them. 
Carl Kraeling finds the Hellenistic city finally reverting to the same “tradi- 
tional” type, the same grooves into which the ancient cities of the area had 
already sunk a thousand years before. 

The reasons for believing that the moral energies of Mesopotamian civili- 
zation were concentrated in the cities up to the end of the Babylonian periods, 
i.e., up to about 1600 B.C., lie in evidence of their activity in elaborating 
cultural traditions. In artistic expression their work shows greater profundity 
as it turns from the theme of the nature god to the majestic god. In the 
Gilgamesh epic the king-hero exemplifies not mere strength but nobility of 
character. Strong likelihood that the story was recast after the city of Agade 
had launched on the building of an empire far beyond the valley zones would 
suggest that dramatic conquest helped, at least at first, to enlarge men’s image 
even of their moral potentialities. Rut monarchy loses the power to guide 
moral growth. Agade organizing power seems to have been unimaginatively 
coercive, limited to the garrisoning of subject towns. Centralized civil ad- 
ministration under a chancellery in which professionally trained scribes could 
rise to high office appears only as this first empire shrank, and even so a 
period of dissolution into petty city monarchies ensues before the Babylonian 
and Assyrian kingdoms take shape. Meanwhile the expansion of a common 
culture proceeds independently of political arrangements. A Sumerian- 
Akkadian culture, officially bilingual, absorbs later contributions into a 
common whole with Aramaic as the dominant language, and with a Baby- 
lonian dialect of this becoming a “lingua franca of Western Asia” (Ignace J. 
Gelb, pp. 327-8). Further clues to the nature of the changes are found in 
Benno Landsberger’s lively sketch of the curricula of the city schools in which 
professional scribes were educated. Respect for folk-lore gives way to a 
fascination with the uses of language. But there is no means of knowing 
whether this attitude penetrated the various occupational groups that the 
scribes served, or the upper classes, nor of telling the extent of literacy. From 
the occurrence of words standing for the idea of a gentleman, and for good. 
judgment, we may infer that the upper classes valued honor and practicality. 
A landed class can train its sons in honor and practicality as well in the 
country as in town, and without formal literary education. We are given no 
information as to styles of life, but since cities did not grow up spontaneously 
except in the southern and central valley zones and their northern peripheries 
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it would seem that outside these regions landed proprietors must have been 
deeply attached to a country style of life. Later, as cities become necessary 
instruments of royal power, nodal points through which taxes and troops are 
levied, each expanding kingdom spreads them more widely. The landed 
classes then presumably lived in them for at least part of the year, for though 
new foundations were peopled partly by compulsion Leo Oppenheim assures 
us (p. 81) that “the city was always accepted as the basic institution for 
civilized living”. 

The case for the concentration of cultural influence within the cities might 
be stronger if more use could be made of the evidence, slim though it may be, 
as to the legal, the administrative, and the economic order. These spheres of 
record are less congenial to the humanistic scholar than religious and literary 
texts, but are likely to hold more of the information about social structure 
for which he is groping. Any detail about the type of case that came before 
government courts, if examined in the perspective of comparative law as Max 
Rheinstein urges (pp. 152-5, 405-18), might be helpful. 

When evidence as to the social context of ancient urban cultural growth 
is rounded out it may become easier to do the same for the later processes of 
atrophy, and to compare these. As they are presented here each is seen from 
a different angle. G. E. von Grunebaum connects the decline of Muslim 
intellectual life with pessimism and with the decision of religious leaders in 
the course of the 11th century A.D. to favor the emotional tone of popular 
piety. Kraeling connects the decline of culture in the Graeco-Roman Orient 
with long inbreeding of local schools. Discussion of the loss of vitality in the 
older Mesopotamian culture dealt chiefly with external pressures that would 
tend to push provincial cities in upon themselves. The aggrandizement of 
Babylon and Nineveh is mentioned as a factor adverse to the cultural life of 
the smaller places. Another was the frequent absorption of local energies in 
dispute and clashes with the central government. Far from being subservient 
to authority, Mesopotamian cities never ceased to show a robust aversion to 
the payment of taxes and the furnishing of troops. In consequence they were 
liable to be punished by dispersal of their population among new foundations. 
This policy of enforced migration as a safeguard against regional separatism 
was followed also by the Byzantine and the Ottoman Empires; its effects in 
different ages could be compared.‘ Newer cities founded by fiat were at a 
disadvantage politically as well as in being culturally divided. Older Meso- 
potamian cities had a sufficient pride in their own continuity to institutionalize 
this in corporate unity (pp. 79-80). The spread of Islam produced the same 
two types of “organic” and “arbitrary” cities, but Muslim skill in absorbing 


4 See Peter Charanis, “The Transfer of Population as a Policy in the Byzantine 
Empire”, Comparative Studies in Society and History, Il (January, 1961), pp. 140-154. 
A sequel by Omar Barkan will deal with this subject in the Ottoman Empire. 
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diverse groups into a common social order makes the distinction then of 
lesser import. 

Lewis Mumford explicitly sets city, town and village, given a civilized 
society that advances communication through writing and social circulation, 
in a continuum. But the degree of such communication among them could 
vary significantly. For example, the decline of creativity in the intellectual 
life of Islam through concessions to mystic piety altered urban-rural relations 
by giving country-dwellers a greater share in the religious culture of their 
time. No precedent is mentioned for such an alteration of rhythm elsewhere. 
Indeed, except for Mircea Eliade’s fine exposition of the universal role of 
religions in evolving the vision of the cosmos as order, the symposium gave 
less time to religion as a unifying or divisive force than to secular education 
and political forces. Under Assyria local religious cults are interpreted as 
primarily expressing political separatism, and the Persian policy of toleration 
is seen as generally tending to weaken urban religious culture. Village life 
presumably escapes record, and the distinction between town and city seems 
to become blurred. Like the discourse of modern geographers who see 
merely “agglomerations” of different size cluttering the landscape, the ancient 
languages of the Near East do not distinguish between different types of 
community. Jacobsen observes that this impression may be due only to a 
bias of the religious and literary texts. Another clue that eludes us in the 
ancient Near East is that of differences in size. No member of the symposium 
would hazard an estimate of the population of a single place. It is perhaps 
presumptuous of a non-specialist to suggest that there must be by now enough 
knowledge of the differing areas of urban residential quarters to allow, if not 
an estimate of upper and lower limits of population, at least some estimate 
of proportionate differences. Smallness of provincial cities and any shrinkage 
through time would surely reinforce tendencies to parochialism. 

These comments on City Invincible select only a few of the problems with 
which the book deals and give little idea of its richness. If the interpretations 
reviewed are not well reported the only excuse, misunderstanding through 
ignorance being no excuse, is the difficulty of doing justice to a book that has 
no index. 

Gideon Sjoberg, author of The Preindustrial City, Past and Present, feels 
that Western efforts to understand the rest of the world have been overdoing 
appreciation of cultural diversity and losing sight of structural uniformities. 
In particular he proposes that cities in non-industrialized civilizations all 
belong to the same genus, that in respect of social structure they lie in a 
tradition that runs back to antiquity. The uniformities to which he refers 
could well be summarized in terms of Weber’s conception of a society orga- 
nized around kinship and other particularist social relations. He has however 


5 The Preindustrial City, Past and Present (Glencoe, Illinois, 1960), xii, 353 pp. 
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tried to be more systematic than Weber and since his work bears importantly 
on comparative study it is his method that primarily demands attention. 

In order to take up a firm position on the problem of historical change 
Sjoberg discards both the empiricism of modern American sociology and the 
influence of Comte and Durkheim and revives the stage mechanism of early 
German economic sociology. To grasp change one must freeze it in a sequence 
of stages and since the only consistent progress man shows is technological, 
stages must be based primarily on technology. Foolish though this appears 
to a cultural anthropologist, in the context of the evolutionary thought to 
which Sjoberg returns it was sensible. His preindustrial society differs from 
folk society in having invented writing and from industrial society in not 
having inanimate sources of power (except water and wind). 

As soon as we turn to the city this scheme can be ignored, for the city 
being only a part of its society is not a stage and can be characterized quickly 
only through some form of typology. The method now adopted, if it were 
under better control, would resemble Arthur Spiethoff’s.* Spiethoff employed 
“real types”, intended to represent the historical reality of a recurrent phe- 
nomenon such as an economic style by including all of its essential elements. 
Some of these were invariably present, some were occasionally lacking but 
had to be included in the model; other elements might play an essential role 
but only in rare exceptions and for this reason could be left out of the model. 
Sjoberg’s material is quantitatively so vast that he cannot follow this pro- 
cedure. Nor can he use ideal types, because he regards them as “fictional”. 
He calls his preindustrial city a “constructed type”. It is a synthetic picture 
put together from elements which, because they are mentioned in accounts of 
a number of different cultures, he feels to be representative or typical and 
therefore capable of being extrapolated backwards. The criteria by which 
particular elements were included or left out are not made explicit, but lie 
presumably in their functional consistency. Sjoberg claims no more for his 
constructed type than “objective probability”, and he offers it only as having 
possible utility in further research. 

The reader is not shown any single “typical” preindustrial city as a func- 
tioning whole. Instead, we are given a number of short sketches of different 
aspects of the life of the genus, illustrated at random. Sjoberg was afraid to 
start with case studies lest he should light on examples that were atypical, 
and for some reason he does not admit to studying any particular cases in 
depth. He says that he concentrated “heavily” on eight examples—Seoul, 
Peking, Mecca, Cairo, Fez, Boxhara, Lhasa, and Renaissance Florence—and 
corrected his impressions by information culled very widely. Such bibli- 


® See Frederic C. Lane and Jelle C. Riemersma, “Introduction to Arthur Spiethoff” 
and Arthur Spiethoff, “Pure Theory and Economic Gestalt Theory; Ideal Types and 
Real Types”, translated by Fritz Redlich, in Enterprise and Secular Change, ed. Frederic 
C. Lane and Jelle C. Riemersma (Homewood, Illinois, 1953), pp. 431-63. 
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ography on these eight cities as appears in his notes is lamentably thin, and 
like the sources of his corrective data is a mixture of travellers’ tales, the 
writings of missionaries, historical work some of which is far from up to date, 
and recent work by social scientists. He also used the observations of un- 
named students in his classes. Information so culled is to begin with of 
uneven value and when torn out of context is at best dubious evidence of 
how a social structure functioned. Moreover Sjoberg seems to have had no 
alternative hypotheses to save him from the danger of being always right. 
When the evidence of eminent Orientalists is uncooperative he doubts or 
contradicts it.” 

The case for extrapolation to antiquity rests on the supposition that all 
historical change between the rise of cities and industrialization is cultural 
and therefore irrelevant to the hypothesis. The book’s central point, that 
prior to industrialization societies are organized more by kinship and other 
particularist relations has long been generally agreed upon. Nothing is gained 
by exaggerating the impression. The lines of advance are through study of 
the ways in which cultural change (understood broadly as including political 
and economic change) affects the working of a system even when the struc- 
tural elements here emphasized may not be fundamentally altered, and of the 
ways in which through creation of new values and new roles it significantly 
alters these elements. The freezing of change, the reduction of time to the 
dimensions of a space flat as a pancake and monotonous as a prairie, is as 
primitive a technique as early photography. With the formulations and 
research of Talcott Parsons and his school sociology has left this far behind. 
Sjoberg is well aware that cultural change alters the working of a society, but 
he is insensitive to the extent to which economic and political development 
alter the society by introducing more universalist elements. He makes no 
serious use of economic history. For example in an unfortunate passage on 
credit he innocently misreads Iris Origo as quoting interest rates for a 14th 
century Italian city equal to those which he has heard prevail in present-day 
Iran.* If he knew more about medieval Italy he would doubtless dismiss it, 
along with the whole Mediterranean area, as atypical. Ironically, in insisting 
that all preindustrial elites are urban, he is making the Mediterranean area 
typical and incidentally does great violence to northern Europe. 

Like all fixed images of the past, Sjoberg’s constructed type is essentially 
an effort to support an image of ourselves. The inverse of the coin is a 
generalized type of industrial civilization. This type is not made explicit, but 


7 Gideon Sjoberg, op. cit., pp. 81-2, 138-9. For further discussion of the matters 
raised see Vernon K. Dibble and Ping-ti Ho, “The Comparative Study of Social 
Mobility”, Comparative Studies in Society and History, II (April, 1961), pp. 315-27. 

Gideon Sjoberg, op. cit., p. 215, cites a range of 20 to 40 %, whereas business rates 
were from 5 to 10 % at the time. See A. Sapori, Studi di Storia Economica, 3rd ed. 
(Firenze, 1955), I, pp. 223-43. 
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clearly contains elements which comparative study of the different forms and 
phases of industrialism tends to modify. One point in question is the unsubtle 
treatment of social mobility. Industrialism and the introduction or expansion 
of modern bureaucratic government obvicusly make for striking changes in 
the quantitative degree of ascent from low to high position. But when this 
rate slows down the rewards of the social system have to consist more in the 
creation of new values by which as it were every man rises. The stagnating 
preindustrial cities of the recent past from which Sjoberg constructed his type 
—Timbuctoo is one of them—vwere doing neither of these things. But in their 
great days they did both. Comparison demands both better quantitative 
techniques for the handling of social mobility and attention to the processes 
of creativity. 

The spirit of this book is nevertheless one of genuine effort to broaden 
horizons and to make the concept of a traditional city more tidy. If Sjoberg 
does not get beyond Max Weber (he can hardly do so while he shies away 
from legal structures and comparative law) he at least honors him in the best 
way, by trying to get beyond him. 

Our own series of articles will take the three themes so well handled in 
City Invincible—the rise and role of cities, the conditions under which they 
create and maintain new values for the few or for the many, and the con- 
ditions under which they atrophy—and will employ wider comparison to 
test efforts to find a common framework in which both past experience and 
the present may form an intelligible whole. Better description is needed, and 
comparison directed to the generalization of regional differences, as a first 
step, is an aid to this. Different phases of development and atrophy need to 
be delineated more clearly. The universalist-particularist dichotomy has long 
been a guide to common questions, but since one always finds combinations 
of the two kinds of relationship, it does not necessarily give a sense of the 
direction of change. The perspectives of comparative law help to reveal the 
direction more concretely and cannot be neglected. But they are not sufficient 
alone. The Redfield-Singer distinction between orthogenetic and hetero- 
genetic types of city,® which fastens attention on the extent to which a city in 
shaping cultural tradition draws on its own region or more widely, the extent 
to which it isolates alien groups in enclaves or absorbs them into its life to 
enrich it, introduces further criteria that are pertinent to the theme of the 
expansion of a city’s influence. 

Our first two articles emphasize the dependence of cities on the capacity 
of their civilization for economic development. Michael Coe compares the 
Classic Maya and Classic Khmer civilizations in order to test an explanation 
of why these could exist without producing true cities that might have ex- 
panded their influence. John Friedmann then presents a theory of social 


* For applications see Milton Singer in City Invincible, pp. 260-7. 
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change in which the cities of all ages stand in a perspective that sweeps on to 
embrace Lewis Mumford’s “invisible city” of the future. It enables one to 
pose questions of any city scene that will help to refine the explanation. The 
explanation deals largely with organizing power but is cultural in the sense 
that it takes account of the interconnectedness of all human activities. Indus- 
trialism is seen as only one of many social transformations leading up to the 
revolution through which we are now living. Further articles in the series 
will turn to new research from modern Latin America, from the world of 
City Invincible, and from Africa. At every step the critical comment of 
readers will be welcome. Comparative Studies in Society and History belongs 
hopefully to the heterogenetic type of meeting-place in which the unfamiliar 
gives rise to requestioning of old materials as a step to new synthesis. 


SYLVIA L. THRUPP, Editor 
University of Michigan 
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SOCIAL TYPOLOGY AND THE TROPICAL FOREST 
CIVILIZATIONS 


INTRODUCTION 
Types of solidarity and the theory of exchange 


Probably the single most influential concept in the study of human society 
is the theory of solidarity proposed by Durkheim in his book The Division of 
Labor. There are essentially two types of solidarity, and two kinds of society 
which correspond to these. Societies based on what he calls mechanical 
solidarity are relatively undifferentiated; if they are divided into segments 
(i.e., clans, etc.), these tend to be alike. The solidarity is one of likeness, and 
all the individuals within it are bound up under a single moral system which 
Durkheim terms the “collective conscience”; it is clear that he means by this 
the religion of the people. This unitary moral organization is expressed 
through laws which tend to be penal and repressive; that is, the religion is the 
all-pervading source of sanctions. Opposed to this are societies which are 
organized on the basis of organic solidarity. Here, what were formerly un- 
differentiated segments have now become organs: the division of labor has 
resulted in the differentiation of the constituent parts of the society, so that 
each is functionally dependent on the other. Religious sanctions have di- 
minished, and law is generally restitutive rather than repressive. 

Durkheim emphasized that these were polar social types and not likely to 
be found in extreme form anywhere in the world (although in our own time 
Nazi Germany would be the ideal mechanical society). Nevertheless, he 
maintained that there has been throughout history a definite evolutionary 
trend from the one to the other, beginning with the primitive, almost com- 
pletely undifferentiated horde, through segmental societies which are never- 
theless still mechanical, into truly organic societies based upon the division 
of labor. 

The great contribution of his pupil Mauss was to demonstrate exactly 


1 This manuscript has been read by Gordon R. Willey and Sophie D. Coe. The author 
is indebted for their advice and emendations. 

2 Durkheim, Emile, The Division of Labor in Society (Glencoe, Ill., 1949). An English 
Translation. 
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how organic cohesion was brought about. In his cross-cultural study of 
prestation,? he demonstrated that the seemingly useless exchanges of gifts or 
competitive banquets in native societies (such as the kula of the Trobrianders 
or potlatch of the Northwest Coast tribes) actually play an overwhelmingly 
important role in these societies. That is, organic solidarity is brought about 
by the exchange of goods which often seem to us purely ceremonial rather 
than practical, but which serve to bind even distant peoples into a single 
system of reciprocity. Thus, exchange is the social glue itself, and is ultimately 
based on the division of labor; in its highest and most effective form it consists 
of large-scale trade. 


Societies have progessed in the measure in which they, their sub-groups and their 
members, have been able to stabilize their contracts and to give, receive and repay. 
In order to trade, man must first lay down his spear. When that is done he can 
succeed in exchanging goods and persons not only between clan and clan but 
between tribe and tribe and nation and nation, and above all between individuals.4 


As Mauss above points out, this exchange can be in persons, and it is this 
kind of analysis which has been further carried out by Lévi-Strauss 5 who 
views society as ultimately based on the exchange of women between its 
constituent parts by a system of rules which is embodied in the kinship 
terminology. 


The typology of early civilizations 


This argument can be extended in an attempt to throw light on problems in 
the typology of early civilizations. There is no satisfactory definition of the 
word “civilization”; dictionary definitions tend to be completely value-loaded 
and ethnocentric (i.e., from “civilize... Bring out of barbarism, enlighten, 
refine”, Concise Oxford Dictionary) and therefore are useless. Most scholars 
offer lists of criteria which can be used to distinguish such a kind of culture. 
Among these are usually writing, advanced political states, technologically 
sophisticated architecture and art styles, and cities. In fact, the word has 
been largely associated with city-dwelling and is derived from it. A major 
problem is that there is now excellent evidence that many early cultures which 
possessed all of the other criteria of civilization (especially the one that seemed 
to Childe of outstanding importance, writing) seem to have been non-urban. 
Among these are the Maya, Khmer, Mycenaean, and pre-18th Dynasty 
Egyptian civilizations; more could perhaps be added. This immediately 


8 Mauss, Marcel, The Gift; Forms and Functions of Exchange in Archaic Societies 
(Glencoe, Ill., 1954). 

4 Mauss, The Gift, p. 80. 

5 Lévi-Strauss, “The Family”, Men, Culture, and Society, ed. Harry L. Shapiro (New 
York, 1956). 

8 See discussion in Childe, Gordon C., Social Evolution (New York, 1951, pp. 23-29). 
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suggests that other factors may be involved in the rise of civilization than 
cheek-by-jowl contiguity with its accompanying intellectual stimulation. 
Among the causes of civilization no one would deny the outstanding im- 
portance of economic surplus, for otherwise the body of specialists who 
manufacture the goods and the administrators who direct the state would not 
be able to exist. The surplus cannot be everything, however, for Malinowski 
has given to us the instructive example of the uncivilized Trobrianders, with 
their heaps of surplus food left rotting in the fields. 

It is suggested here that there are basically two kinds of early civilizations: 
unilateral (corresponding to Durkheim’s mechanical, but using an alternate 
term proposed by him) and organic. These are polar types of social and 
economic organization, and are derived from the concepts of Durkheim and 
Mauss presented above. 

This typology rests on a geographical base; that is, areas which are en- 
vironmentally undifferentiated will tend to lack an early growth of urbanism, 
as opposed to regions which are divided into more or less strongly contrasted 
sub-areas. Large towns and cities almost always consist of dense populations 
of non-food producers, and in particular, of persons engaged directly or in- 
directly in commerce or trade regulation (an exception might be made for 
the very atypical farming towns of some Mediterranean countries). These 
cannot exist unless the gross profits of urban activities are more than the cost 
of food; therefore, food must be raised and brought into the cities from the 
countryside cheaply, as exchange for the craft products sold there. Here there 
are two basic preconditions, of which the first is the most important: 1) a 
highly productive agricultural system which is regionally differentiated, and 
2) adequate transportation. Poor transportation, such as one might find in 
excessively forested or hilly areas, would raise to a prohibitive level the price 
of food imported into the city, no matter how much was produced. However, 
unless the products of one sub-area are different from those of another, and 
this especially applies to kinds of basic food crops and to differences in 
harvest times, no trade at all will be found, or only minor commercial trans- 
actions in luxury products; this is the case with the unilateral civilizations. 

Ultimately, both the degree of variation in food crops and the availability 
of easy transport are dependent upon ecological conditions such as climate, 
soils, topography, natural flora, etc. An area highly differentiated with good 
and cheap transportation available will favor interregional exchange and the 
growth of markets into true urban centers of full-time mercantile specialists. 
It is this kind of development which Sanders,’ in a discussion of the Mexican 
Highlands, has labeled “symbiotic”, and which Durkheim would have called 


7 Sanders, William T., “The Central Mexican Symbiotic Region, a Study in Prehistoric 
Settlement Patterns”, Prehistoric Settlement Patterns in the New World, ed. Gordon 
R. Willey (= Viking Fund Publications in Anthropology No. 23) (New York, 1956), 
pp. 115-127. 
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organic. When a number of specialized regions are bound up in a symbiotic 
interdependence, within which are found mercantile urban centers, the seeds 
are present for the growth of higher forms of the state. In fact, in combination 
with other factors as control systems arising from the irrigation or drainage 
of agricultural land, the foundations may be laid for imperial expansion. 
Thus, organic civilizations are characterized by true cities and by advanced 
political hierarchies. 

In contrast, undifferentiated areas, which are usually in the inner lowland 
regions of the world, tend to produce the same crops throughout. An area 
which produces maize and beans in one part and the same in another, with 
no spacing of growing season or harvest time, is unlikely to develop much 
interest in trade. If such an area also has a poorly developed communication 
system, lacking good roads or waterways, there would be neither the incentive 
nor the opportunity for the concentration of commercial specialists into 
cities. This system would be self-maintaining, for peoples with nothing to 
exchange have little interest in perfecting roads or using waterways, as will be 
shown later. Civilizations without cities are here classified together as uni- 
lateral, and are confined to such areas. 

These social types are accompanied by significant variation in socio- 
political organization. The unilateral civilizations are not unorganized; in 
fact, Durkheim § pointed out that a high degree of political centralization may 
accompany mechanical solidarity, for while there is a division of labor in one 
sense, the ruler’s or chief’s relations with his subjects are unilateral. It is a 
simple step from the segmented society exercising communal rights over 
property to the transferral of these rights to the person who directs the society 
and remains above it; the religious sanctions of mechanical solidarity are 
unchanged. In a unilateral civilization, each respective area was organized 
directly (unilaterally) into the support by tribute or corvée labor of a royal 
and/or religious cult as represented by the growth of non-urban ceremonial 
centers. In contrast, the organic civilizations were characterized by urban 
concentrations of merchants and administrators, surrounded by peasant 
farmers, and organized into a state in which the most rich and powerful of a 
number of crystallizing social classes selected or controlled the ruler. Of 
these classes, the merchant group was often the most influential because of 
its economic position. Tribute and corvée labor were exacted only from 
subject peoples. 


Tropical forest civilizations 
For many years the puzzling resemblances between the two great tropical 


forest civilizations known to history, the Classic Khmer of the Angkor Period 
(802-1431 A.D.) and the Classic Maya (ca. 300-900 A.D., according to the 


8 Durkheim, ibid., p. 180. 
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Thompson correlation), have stimulated both professionals and amateurs to 
postulate direct trans-Pacific connections between them. Most recently, 
Heine-Geldern and Ekholm ® have collaborated in a new attempt to account 
for these resemblances by arguing for a long-term diffusion of cultural ele- 
ments out of Southeast Asia and across the Pacific to the New World. As it 
is well-established that aboriginal American navigation, with the exception 
of that of coastal Peru and Ecuador, was too poorly developed for long 
voyages across oceans, this traffic has been pictured as one-way, from west 
to east. If one accepts this hypothesis, Maya architecture of the Classic 
Period would be at least in part a derivative of the Khmer temple and 
“palace”. The theory is intriguing, but contains one flaw which demolishes 
the whole structure: that is, under either of the two Maya-Christian calendar 
correlations accepted today (that of Spinden or that of Thompson), the Classic 
Maya development reached its peak at least two centuries before the con- 
struction of any of the Khmer buildings supposedly antecedent to it. For 
instance, the little pyramid-temple of Baksei Chamrong at Angkor, which so 
resembles the gigantic pyramid-temples of Tikal in the Maya area, was dedi- 
cated in 947 A.D., after the collapse of Classic Maya civilization. One would 
be forced to argue for east to west diffusion, which we know would have 
been extremely unlikely due to the simplicity of Maya navigation. 

The continued and so far fruitless insistence on actual connections between 
the Cambodian and Mesoamerican civilizations has obscured what is of 
greater scientific interest in this subject, namely, the important analogy that 
may be investigated here. Regardless of their ultimate origins (for we know 
that much of Khmer culture was imported from India, and many Classic Maya 
traits from the Olmec region), unquestionably the Khmer Empire and the 
Classic Maya civilization were the highest cultures ever developed in the 
tropics. They both arose under natural conditions which were almost the 
same: relatively flat, low, inland plains, heavily forested, with high tempera- 
tures and an annual monsoon cycle. With the environment held constant, 
within approximately the same span of elapsed time both Khmer and Maya 
evolved remarkably similar cultural forms and ultimately completed this 


span by abandoning what they had created and withdrawing to a small © 


portion of their once great lands. 

With such regularities in cultural form and natural environment, the foun- 
dations are laid for a comparative study of tropical forest civilizations (one 
that might be extended to the lesser civilizations of early West Africa, when 
these are better known). It is impossible at the present time to account satis- 
factorily for the remarkable similarity of Khmer and Maya art and archi- 


Ekholm, Gordon F., “A Possible Focus of Asiatic Influence in the Late Classic 
Cultures of Mesoamerica”, Asia and North America, Transpacific Contacts, ed. Marian 
W. Smith (= Society for American Archaeology Memoir, 9) (Salt Lake City, 1953). 
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tecture; while it is undoubtedly the result of convergence, even this must be 
explained. However, as will be shown here, both had identical settlement 
patterns, being without true cities, and apparently both had the same form of 
socio-political organization. Both were unilateral civilizations. It is the 
purpose of this paper to examine the evidence for the factors behind such 
similarities, and to contrast this social type with known organic civilizatons. 


SETTLEMENT PATTERNS 
‘Cambodia and the Classic Khmer 


In treating the mode of settlement of ancient Cambodia, one must distinguish 
between the early kingdom of the Funan Period (ist century A.D. to the 
middle of the 6th century), which was centered on the coast of Indo-China, 
and the subsequent states of the Chenla (middle of the 6th century to 802 
A.D.) and Angkor Periods, which were located in inland Cambodia. Funan, 
as described by the Chinese sources, was a maritime kingdom situated on the 
main trade route between India and China. Apparently sizable urban clusters 
of pile houses grew up along the coast; at one dependency of Funan, strate- 
gically located at the trans-shipment point of the Malay Peninsula, the Liang- 
shu describes a city of 10,000 persons daily engaged in commerce.’° 

The inland Chenla kingdom, from what we know of the Angkor Period 
which followed it, was probably non-urban in character. We find in this 
period a custom which becomes characteristic of Cambodia in later centuries, 
namely, the creation of a new capital by a king on his accession to the throne, 
with the frequent abandonment of the earlier capital. Such high-handed 
transferals could never have involved long-established mercantile urban 
centers, which necessarily would have been located, as were those of early 
Funan, on strategic trade routes. Ma Tuan-lin describes the 7th century 
capital of Isanapura as a city with more than 20,000 families, with more than 
30 other cities, each with its own governor. However, Briggs ‘4 states: “The 
‘cities’ and their surrounding territories were doubtless the provinces into 
which the kingdom was divided.” 

The process of the creation of new capitals and abandonment of the old 
ones can best be seen in the Angkor, or Classic, Period. The great capital of 
Yasodharapura was laid out by Yasovarman I at Angkor and dedicated in 
893 A.D. The levees of earth which surround it enclose no less than 16 
square kilometers. Notwithstanding the huge size and apparent importance of 
this “city”, an inscription of Rajendravarman II, who came to the throne in 


10 Briggs, Lawrence P., “The Ancient Khmer Empire”, Transactions of the American 
Philosophical Society, 41, Pt. 1 (Philadelphia, 1951). 
1 Briggs, “The Ancient Khmer Empire”, p. 49. 
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944 A.D., states: “He restored the holy city of Yasodharapura, long deserted, 
and rendered it superb and charming by erecting there houses ornamented 
with shining gold, palaces glittering with precious stones.” #2 In an interval 
of what cannot have been much more than 60 years, a capital was built and 
dedicated, then deserted when a new royal center was constructed at Chok 
Gargyar, 100 miles north and east of Angkor, by Jayavarman IV, and finally 
the latter was in turn abandoned when the original capital was rebuilt and 
rededicated. How could a capital be abandoned so rapidly and set up else- 
where unless it was not truly a city? When the capital of the early United 
States was shifted from New York to Philadelphia and then to Washington, 
the two former were not deserted, because they were also urban mercantile 
centers. Only a ruler and his court could move with such impunity, and that 
is exactly what seems to have happened, since the Khmer capital was solely 
the cult center of the Khmer Empire, wherein resided the king, his court and 
retinue, and all the other persons necessary to maintain the royal cult and 
administer the country.’ 

The priest-king of the Khmer Empire was the intermediary between his 
royal ancestors and his realm. The royal cult centered on his devaraja, a 
stone lingam housed in a great temple-mausoleum which on his death became 
a temple dedicated to the worship of one whc was now God-King. Some of 
the most important Khmer monuments were thus not palaces or even temples 
in the ordinary sense of the word, but rather what Coedés “ calls “funerary 
temples”. Such great complexes as Angkor Wat and the Bayon of Angkor 
Thom would have been constructed for such purposes. In fact, the bulk of 
the stone architecture at a site like Angkor consisted not of civil but religious 
architecture, constructed by corvée labor, and dedicated to the royal cult. 
These cult centers were commissioned by each king on his accession to 
power to house his own devaraja, and his ashes at death.5 These sacred 
“cities” were microcosms of the divine world: the central structure, with its 
characteristic five towers on a central pyramid, represented the holy Mount 
Meru, the center of the universe; the surrounding walls were the rock wall 


12 Briggs, loc. cit., p. 124. 

13 IT am indebted to Robert M. Adams for calling my attention to the peculiar exception 
of Samarra. In 836 A.D. the Caliph Mu’tasim began construction of a vast royal city, 
apparently urban in every sense of the word, moving the capital to this location from 
Baghdad, 60 miles away. After an occupation of only 45 years, the city was abandoned 
and the court returned once more to Baghdad. The whole history of Samarra sounds 
very much like a noble experiment in town planning which could have gone astray 
because of the poor mercantile possibilities of this site as compared with Baghdad; 
ex post facto one might say that the Caliph had tried to impose unilateral, mechanical 
structure on a population of traders and shopkeepers, and failed. The wonder is that 
he was able to move them in such a manner. 

14 Coedés, George, Pour mieux comprendre Angkor (Paris, 1947), p. 84. 

16 Briggs, “The Ancient Khmer Empire”, p. 125. 
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which enclosed the universe; and the water-filled ditch bounding all was the 
great ocean.'¢ 

Like the rulers of Cambodia today, the king and his court did not reside in 
any of these stone edifices, but in a palace of wood roofed with tiles. Our best 
source on Cambodia, Chou Ta-kuan,!7 who was commercial attaché in a 
Chinese embassy which arrived in Angkor in 1296 A.D., relates that the king 
had 1000 to 2000 servants and 3000 to 5000 girls and concubines. The 
nobility lived within the city and were entitled to tile roofs. There was a 
group of merchants, probably (from other evidence) largely foreigners. More- 
over, each of the great temples had its own priests, retainers, and dancers. 

From such a description of Angkor in the late 13th century, it can be 
inferred that this was essentially a royal cult center from which the country 
was administered. This does not mean that there were not several thousand 
people within its walls, for as we have seen, cult and administration demanded 
many officials and retainers. However, compared to truly urban centers of 
similar area, its actual population density was probably pitifully low. The 
original cult center of Angkor, the Yasodharapura of Yasovarman I, enclosed 
a very large area, with the temple housing the devaraja on the summit of the 
natural hill known as the Phnom Bakheng at its center. While axial avenues 
radiate to the four points of the compass, the “city” was probably, as Briggs 1* 
suggests, “largely an agglomeration of villages and markets, interspersed with 
rice fields”. Around the base of the central hill and along both sides of the 
avenues are heaps of pottery and tile, indicating former houses, but probably 
of the several thousand persons engaged in the maintenance of the royal 
establishment. With the royal cult centers of such a nature, it hardly seems 
surprising that Khmer kings could shift their capitals with such ease. Similar 
transferals may have been more difficult in the earlier and urban Funan 
Period. 

Chou Ta-kuan states that there were 90 provincial capitals, each with its 
surrounding wooden palisade and each with its own “mandarin”. It would 
appear that these capitals were smaller editions of the great cult and adminis- 
trative centers. The mass of the Khmer population were rice farmers and 
lived in thousands of small villages throughout the Cambodian countryside. 
From certain Khmer inscriptions, especially those dedicating temples, it is 
apparent that many, if not most, villages were grouped together adminis- 
tratively as ecclesiastical properties belonging by spiritual tenure (or frank- 
almoign) to the great temples of the central and provincial capitals. The 
temple of the Ta Prohm group at Angkor was granted by its charter 3,140 
villages for its support; the total number in its service was 79,365 persons. 


16 Coedés, Pour mieux comprendre Angkor. 


17 Pelliot, Paul, Mémoires sur les coutumes du Cambodge de Tcheou Ta-kouan (Paris, 
1951). 


18 Briggs, “The Ancient Khmer Empire”, p. 109. 
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Prah Khan, another group at Angkor, was inaugurated in 1191 A.D. and had 
5,324 villages and a total of 97,840 persons available as food producers and 
corvée labor. By 1191, there were 306,372 persons living in 13,500 villages 
devoted to the support of the Khmer temples and their cults.** This figure 
surely must have represented a large part of the adult Khmer population at 
that time. 

How so much land came to be ecclesiastical is a problem. The king seems 
to have been originally sole land owner. By the Angkor Period, some estates 
were in the hands of nobles who had received grants from the king. It appears 
to have been the king himself who gave lands to temples and monasteries. 
However, nobles might and did give in their turn some of their royal grant 
lands to the same beneficiary.2° The process was so accelerated that almost 
all lands seem to have been tied up in spiritual tenure. 

The Khmer center of the Angkor Period was, then, not a city with a dense 
mercantile population, but the locus of royal administration and royal cult. 
Through a strong bureaucratic system operating from the provincial capitals, 
all of Cambodia was organized into a kind of machiie for the support by 
rice and corvée labor of the cult centers. With the king and the royal family 
at the summit, then the nobles and priests, with the mass of the village people 
below, it may have been that rare phenomenon, a truly pyramidal society. At 
any rate, this is what is meant by the phrase “unilateral civilization”. 


The Classic Maya 


Lacking either eye-witness reports or decipherable inscriptions, we are forced 
to rely solely upon archaeological field reports for our knowledge of the 
settlement pattern of the Classic Maya. By the time that the first reliable 
accounts of the Maya were written, by the Spaniards and Hispanicized Maya 
after the Conquest, the natives of the Yucatan peninsula had obviously passed 
through a long period in which they had been heavily influenced by invaders 
and immigrants from the Mexican Highlands. This influence is particularly 
shown by the late urbanization known to have taken place in Yucatan. 

In the Classic Period, we know of well over a hundred important archi- 
tectural clusters (noncommitally termed “sites” by the archaeologists) scat- 
tered through the Maya Lowlands; Morley *! lists 116, but there must be 
many more awaiting discovery. If even smaller sites were included, the list 
would undoubtedly run into several thousand. The larger and more im- 
pressive of these sites, such as Tikal, Copan, or Uxmal, have a considerable 
amount of standing stone architecture, which includes tall temple-pyramids, 


19 Coedés, Pour mieux comprendre Angkor. 


20 Briggs, “The Ancient Khmer Empire”, pp. 163, 166. 
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multi-chambered structures called “palaces”, long buildings with rows of 
rooms resembling cloisters, courts for the ceremonial ball game, and sweat 
baths. These structures, especially the temple-pyramids, are usually arranged 
around courts or plazas; the so-called “palaces” often have interior courts. 

What were all these buildings used for? With a few exceptions, such as 
the ball-court and the sweat-bath, we are still ignorant of this point. The 
“palaces”, as has often been pointed out, would make particularly cramped, 
dark, and damp quarters for a king, prince, noble, priest, or whoever ruled 
the Classic Maya. Moreover, it is a reasonable assumption from the many 
palace and temple substructures which enclose elaborate tombs, that many or 
most of the great structures found at any one Maya site were built, like those 
of Angkor, to house the remains of a ruler on his death. This has been de- 
monstrated by the exciting discovery by Alberto Ruz L. at Palenque that the 
Temple of the Inscriptions at that site was acually a cenotaph constructed, 
like the pyramids of Egypt, by a king or prince so that he might lie in funeral 
luxury within it on his decease. Many other similar findings in the Maya area 
point to the same practice.22 From this, one can infer the existence of more 
powerful political authority at the head of the Maya social order than has yet 
been assumed by writers on this question—perhaps even absolute kings. The 
initial function of such temples as tombs does not necessarily mean that all 
ceremonies after the dedication were solely for the royal cult; these and other 
buildings were surely used for all the highly elaborate rituals of which we 
have hints from the Bonampak murals and occasional graffiti found on the 
inner walls of temple rooms. Some of the more complex “palaces” may have 
housed religious orders or served as temporary retreats; they were certainly 
not built for comfort, however. The ruler, himself, as in Cambodia, may 
have lived in a wooden palace. 

Morley * always referred to these sites as “cities”, but were they? The Maya 
of the Classic Period built their houses on low mounds, to raise them above 
the ground during the heavy tropical rains of the summer. A count of the 
house mounds within, near, and away from a site should give a clear picture 
of the settlement pattern: whether this was or was not an urban center with 
a concentrated domestic population. Yet, it is surprising, considering the 
intensive nature of Maya exploration and excavation in the last 50 years, how 
seldom this has been done. There are published reports of only two such 
investigations so far, that undertaken by the Carnegie Institution at Uaxactun 
in the Peten,24 and the recent Peabody Museum field program at Barton 
Ramie, on the Belize River in British Honduras.?5 
22 Coe, Michael D., “The Funerary Temple among the Classic Maya”, Southwestern 
Journal of Anthropology, 12, No. 4 (1956), 387-394. 

23 Morley, Sylvanus G., The Ancient Maya, 1st ed. (Stanford, 1946). 
24 Ricketson, O. G., Jr., and E. B., Uaxactun, Guatemala, Group E—1926-31 
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At Uaxactun, two strips each 400 yards wide and one mile long, meeting 
in the form of a great cross with one of its arms penetrating part of the 
ceremonial center, were carefully surveyed. While some of the land, being 
low-lying and therefore swampy in the rainy season, is uninhabitable, only 
78 house ruins were found in an area which, as Brainerd 2* points out, is 
known to have been inhabited for over a thousand years. No house mounds 
were discovered among the ceremonial sections of Uaxactun proper.?? As 
one would suspect, much of the debate over the urban or non-urban character 
of Maya settlement arises from different ideas about what is and what is not 
a city. Under no definition could Uaxactun, given the above evidence, have 
been a true city. Excluding the areas taken up by the ceremonial precincts 
and by uninhabitable land, Ricketson made calculations of the density of 
population at Uaxactun. Assuming 5 persons for each house mound and 
that all the mounds were simultaneously occupied, he reaches a density figure 
of 1083.35 persons per square mile; if, as seems more likely, only a fourth 
of the house mounds were in use at the same time, then the density was 
270.83 persons per square mile. Ricketson then compares this latter figure 
with population densities of the states of New York and Rhode Island, instead 
of cities within them. The 1958 population density of a city for which I have 
the figures at hand, Knoxville, Tennessee, is 4,696 persons per square mile, 
and that is not excluding business centers, parks, playgrounds, bodies of 
water, and other “uninhabitable” land, the subtraction of which from the area 
would bring the figure much higher. Furthermore, while domestic refuse is 
found at Uaxactun, the excavators, in spite of long search, could find but one 
midden of any size at the site, a sure indication of a very low population. 

The Barton Ramie evidence ** shows a greater density of population in 
what was a village region away from any large centers than does Uaxactun 
itself. House mounds are clustered into hamlets and villages, spread out 
“ribbon-wise” along the river. In a mile square area were found 264 house 
mounds, but as some such crop as cacao may have stimulated a higher popu- 
lation density, the situation is somewhat atypical for the Maya Lowlands. 
The nearest center of any size is Baking Pot, which is of the most minor size 
compared to Uaxactun. 

Generally, house mounds in the Maya Lowlands are grouped together, 
often three around a tiny court, like the house and outbuildings (kitchens, 
etc.) of the modern Yucatan Maya. William Bullard, who has recently 


Maya Lowlands”, Prehistoric Settlement Patterns in the New World, ed. Gordon R. 
Willey (= Viking Fund Publications in Anthropology, No. 23) (New York, 1956), 
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26 Brainerd, George W., “Changing Living Patterns of the Yucatan Maya”, American 
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completed a survey of settlement patterns of the Classic Period sites of the 
eastern Peten, reports that clusters of these house mound groups are found 
distributed almost continuously throughout the entire area, especially where 
bajos (low areas which fill with water during the rainy season) are nearby.” 
Similar conclusions were drawn by P. W. Schufeldt,®° after years of Peten 
exploration. 

Available evidence, then, indicates a scattered rural population throughout 
the Maya Lowlands in Classic times, with larger agglomerations in more 
favorable areas such as alluvial bottomlands. Cities were lacking, but large 
ceremonial centers, perhaps in part royal cult centers, were undoubtedly sup- 
ported by maize and corvée labor supplied by these hamlets and villages. The 
hierarchy of ceremonial centers descended down to the smallest settlement, as 
shown by the Barton Ramie expedition and other research in British Hon- 
duras, so that even villages had their own local centers to which they owed 
allegiance; these villages surely were beholden to pay tribute in the form of 
food and work to one of the larger centers, also, possibly even to Uaxactun 
or Tikal. Tikal itself may have been the capital, where ruled a powerful king, 
with lesser sites like Uaxactun, Copan, and Palenque as provincial centers, 
each with its own governor. This is largely inference, but seems supported 
by the admittedly meager archaeological data available. What is certain is 
that the settlement pattern of the Classic Maya was analogous to that of the 
Khmer of the Angkor Period in that it was non-urban, with cult centers 
drawing on the support of a large rural population. In this sense, Maya 
civilization can also be said to have been organized on a unilateral basis. 


ENVIRONMENT AND ECONOMY 
Cambodia 


The Khmer civilization arose in the area of the lower Mekong River, one of 
the great Asian fluvial systems, in the present state of Cambodia (the ancient 
Kambuja). Although in its upper reaches the Mekong is a deep-valley torrent, 
in Cambodia it flows gently over a fairly low plain, annually covering large 
parts of it with rich silts. An important part of this drainage system is the 
Tonle Sap, or Great Lake, a huge inland body of water which floods over in 
the rainy season, a phenomenon due in part to the backing up of its outlet 
to the Mekong. The Tonle Sap is a vital part of the country’s economy. At 
the mouth of the Mekong there has been built up in relatively recent times 
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a large delta which has only been of economic importance since the intro- 
duction of drainage and reclamation techniques. Malaria is fortunately rare 
in the Cambodian lowlands but is virulent in the highlands to the west, north, 
and east. 

Cambodia, which has an annual temperature of about 80 degrees Fahren- 
heit, lies in the monsoon belt and therefore has strongly marked seasonal 
changes. While most of the area receives 40 to 60 inches of rain annually, a 
large part of this falls in the wet season, from June to October; this, by the 
way, is not a particularly high amount of precipitation for the tropics. The 
natural vegetation reflects these factors of soil and precipitation, and while 
the tree cover is both dense and high, this is not a true tropical rain forest 
but a monsoon forest, in which many of the trees lose their leaves in the dry 
season. Throughout the region are scattered fairly large savannahs. In 
general, the Cambodian lowlands present an environment highly suitable for 
the raising of tropical cereal crops, especially (with water available for irri- 
gation) rice. 

Since ancient times rice cultivation has been the principal form of livelihood 
for the inhabitants of Cambodia. Just as today, irrigation was carried on by 
somewhat primitive methods during the Angkor Period, although some large 
reservoirs like those of Chok Gargyar*! were probably available. Throughout 
Cambodia, excluding the Delta, there is but one rice harvest, in autumn at 
the end of the rainy season, although a dry season crop may be produced in 
poor years.*? In the actual area occupied by the Khmer during the Angkor 
Period, then, there was but one main crop which was grown wherever feasible 
(that is, with the exclusion of savannahs). This had a single uniform harvest 
time. 

The importance of the Tonle Sap in the modern economy of Cambodia 
cannot be overrated. The lake is not deeper than 6 feet in the dry season and 
has an area of about 1,000 square miles; during the high waters of June to 
October, the area may be as much as 4,000 squares miles.** Low water 
during the dry season concentrates an incredible number of fish in the lake, 
and in the winter and spring fishing season today about 30,000 people gather 
on the banks of the Tonle Sap. The intensity of fish production in the Tonle 
Sap is the highest in the world, the volume for a given surface area being ten 
times that of the North Atlantic or North Sea.*4 That these natural sources of 
protein were taken advantage of by the ancient Khmer is a certainty from the 
representations in the Bayon reliefs of lakes filled with fish and market scenes 
of fishmongers. 
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At all times, even in this century, Cambodia has had great transportation 
difficulties. The country has been effectively blocked until recently from 
intensive communication with the lands to the west, north, and east by the 
rough terrain of the highlands and the malaria which is endemic in those 
regions. Moreover, land transport in the Cambodian lowlands is obstructed 
by a difficult climate and thick forests. It is no wonder, then, that before the 
arrival of the French, waterways were the principle means of transportation. 
However, on many rivers, like the waterway between the Tonle Sap and the 
Mekong, which is choked with sediments, navigation is only feasible in high 
water. 

The basic reason why Cambodia has had such poor communications is not 
the difficulty of the environment, but the almost total lack of incentive to 
trade. As a recent handbook for Indo-China perceptively states: “The greatest 
obstacle to inter-regional traffic has been the existence of rice culture in nearly 
all parts of the country, so that exchange of goods on a large scale has not 
developed.”’*> Groslier®* notes that the Khmer disinterest in trade goes back 
to the beginning of their history. Even in early times, what trade there was 
seems to have been entirely in Chinese hands; for instance, the merchants 
sent in the 5th Century by Jayavarman Kaundinya to Canton were probably 
themselves Chinese. 

The Khmer were in quest of needed products not found on their soil, and 
these were brought by the Chinese. The list given by Chou Ta-kuan for 13th 
century Angkor shows that these were all luxury products, including such 
items as lacquer dishes from Wenchou, umbrellas, blue Ch’uanchou porcelain, 
mercury, iris roots; Chinese gold and mottled silk were also sought by the 
Khmer.*? Chou states that they really desired above all else wheat and broad- 
beans, but China had prohibited export of these. It is interesting to speculate 
what changes might have been made in the Khmer settlement pattern if such 
large-scale trade in agricultural products had been permitted. In their turn, 
the Khmer exported for the Chinese trade fisher-martin feathers, which were 
the most precious of all their products, rhinoceros horn, beeswax, and other 
luxuries of the Cambodian tropics. Notwithstanding the influence of Chinese 
merchants, money was not of great importance in internal trade, for, according 
to Chou, the Khmer for most transactions paid in rice, Chinese objects, other 
cereals, and cloth, in that order of importance. Only for large transactions 
did they pay in gold and silver. An 11th century text enumerates even she- 
goats, cattle, and buffalo as “money”.** 

The final disposition of these imported products is of interest. Groslier®® 
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cites a stela of Ta Prohm (late 12th century) which lists the following offerings 
to the divinities: 45 cloth veils from China, 967 more Chinese veils, 20 Chinese 
beds, 25 Chinese textiles of unspecified nature. Although much may have 
been taken up by the King, and ruling classes, some of this luxury was con- 
sumed in the ecclesiastical system. 

Perhaps the fish crop, in dried form, of the Tonle Sap qualified as a major 
item in inter-regional trade of the Angkor Period. Today, however, all this 
trade is under Chinese control. The market fish depicted in the Bayon reliefs 
is clearly fresh; the trade in the dried variety is apparently a development by 
Chinese merchants which has remained in Chinese hands. It seems likely that 
the Tonle Sap fishing industry during the Angkor Period was for the benefit 
of only settlements and cult centers near the lake. 

Ancient Cambodia was a broad lowland with essentially a single food crop 
which was harvested everywhere at the same time. Transportation is and was 
difficult. The combination of poor communication possibilities with a single 
crop which was growing throughout. the area and so did not need to be trans- 
ported anywhere (excepting, of course, temple rice which came in from the 
hinterlands) ruled out the possibilities of any widespread interregional trade. 


The Maya Lowlands 


The lowlands of the Department of Peten, in northern Guatemala, and the 
Yucatan peninsula were the region in which developed the Classic Maya 
civilization. The area presents, in spite of radically different drainage patterns, 
a rather similar environmental picture to that of Cambodia. It is an immense 
limestone formation of generally low and usually even flat relief. Tropical 
conditions have produced in some places a very rough karst topography, 
particularly in the south at the base of the Guatemalan Highlands (which 
forms a very effective barrier, even today, to penetration of the Peten from 
the Highlands). To the north, in Yucatan, rainfall and the water table have 
developed underground caverns and cenotes (natural wells), which are often 
the only source of water there. The only true drainage in the area consists of 
the river systems to the west and east of the Peten; these have in some cases 
formed flood plains, and in other instances deep ravines. The soils of the 
Peten and Yucatan are tropical, somewhat leached, of extraordinary thinness 
in some parts, but relatively fertile for a slash-and-burn farmer. 

Temperature and rainfall are quite similar to those of Cambodia. The 
thermometer in the Peten remains around 80 degrees Fahrenheit the year 
round. Precipitation is monsoonal, most of it in the rainy season from May to 
November; actually the rains have two peaks within this season, one in May 
and the other in September. At the Paso Caballo station in the Peten, an 
average annual rainfall of about 70 inches was recorded over a ten year 
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period.*® However, there are serious fluctuations in the precipitation pattern, 
and severe droughts have been known, with lasting effects upon the livelihood 
of the inhabitants. Like that of Cambodia, the forest cover of the Maya Low- 
lands is of the monsoon type, with many deciduous species which drop their 
leaves in the winter dry season. As one travels north towards the Yucatan 
peninsula, the rainfall gradually lessens, and the forest height decreases ac- 
cordingly; in the northern part of the State of Yucatan there is only a dense 
scrub thicket for cover. Nevertheless, rainfall seasons are essentially the same 
for all parts of the Maya Lowlands, an important factor in the synchroniza- 
tion of harvest time. 

As in all of Mesoamerica, the great food crop was maize, with various 
kinds of beans, cucurbits, and peppers also supplementing the diet. The im- 
portance of maize is reflected in both the art and the religion of the Classic 
Maya. It was and still is grown in all places where there are people, even in 
the back yards of modern cities. The agricultural technique was slash-and- 
burn: cutting down a patch of forest, letting it dry, burning it, then planting 
the seed with a digging stick. While the present-day Maya of Yucatan must 
shift to a new clearing after two years, farmers further south in the Peten 
have the advantage of up to 8 or 10 years or even longer of soil fertility in 
any one field. It is important here to emphasize that the Classic Maya had a 
basic food crop which could be grown where it was needed; and also that 
because of the synchronization of the seasons throughout the area, the time 
of maturation of this crop is always the same—September and October.‘ 

We have little information on ancient Maya transportation routes. Never- 
theless, there is one outstanding factor which made pre-Spanish land traffic 
difficult: the total lack of beasts of burden. Either one transported goods via 
bodies of water in canoes, or else put the load on one’s back. We do know 
from the Aztec tribute list (Codex Mendocino) that considerable quantities 
of material were carried into Mexico City from all over the Empire via human 
beasts of burden. Similar information is available for the latest period in 
Yucatan. The topography and forest cover of the Maya Lowlands (the 
country looks flat only to those who have never traveled through it) would 
not have been easy for foot transport. With a few exceptions, the waterways 
of the area would not have been promising, as most of the so-called rivers of 
the Peten dry up in the winter. Only the Usumacinta drainage to the west and 
the Belize river to the east would have eased the transportation problem. 

Most important of all would have been the universal prevalence of the same 
economically important commodities, such as maize and beans. By the time 
of the Conquest, cacao had considerable importance as a commercial product, 
from Mexico to Honduras. This could be grown only in places that had a 
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good supply of ground water, in particular alluvial valleys and plains. It is 
obvious from this that some regions could grow it, like the Usumacinta plain, 
and others could not. The question is, can the cacao trade be pushed back as 
far as the Classic Period? There is little evidence in Maya art of the time of 
any preoccupation with cacao or its production. We cannot say that there 
was no cacao trade, but there are really no data on one side or the other. In 
late times, there is also information available on a fairly intense coast-wise 
trade (but probably of less economic significance than the “secondary” trade 
carried on by a primitive people like the Trobrianders) around the Yucatan 
peninsula by boat, as shown by the boatload of Maya traders met by Colum- 
bus off Honduras, with their cargo of cotton mantles, cacao, copper objects, 
and flint-edged wooden swords.*? In spite of this and what Landa says about 
the love of the Maya for trading, commerce in this area does not seem to have 
ever progressed beyond the level of peddling and may really have no roots 
at all in the Classic Maya Period. After all, these people had been under 
Mexican influence for perhaps as long as 600 years before the arrival of the 
Spaniards. 

Archaeologically, one can say very little on the subject. The environment 
has destroyed all but imperishable objects. What has struck all investigators, 
however, is the rarity in Classic Maya offerings, caches, tombs, and refuse of 
anything known to have come from outside the Maya Lowlands. Further- 
more, lowland Maya manufactures are practically unknown at other sites: a 
few bowls in the Guatemalan Highlands, a mother-of-pearl plaque from Tula 
in the Mexican Highlands, and a few other instances. This is in strong 
contrast to the far-flung dispersal of highland Mexican products over the 
entire Mexican realm in Classic and Post-Classic times (for instance, the very 
widespread occurrence of Teotihuacan pottery in the Early Classic Period). 
One can only interpret this as a lack of interest in trade on the part of the 
Classic Maya. 

In summary, the Maya Lowlands were, like Cambodia, characterized by a 
single, universally distributed crop of importance which matured everywhere 
at the same time. The incentive was lacking for large-scale trade, and the 
archaeology suggests that such trade was not practiced. 


DISCUSSION 


Strikingly different from the two unilateral civilizations above described are 
early organic civilizations. In Mesoamerica, several areas, usually in the up- 
lands, had strongly developed city life based on a foundation of highly varied 
ecological sub-areas; these organic civilizations were characterized by ad- 


42 Roys, Ralph L., The Indian Background of Colonial Yucatan (= Carnegie Institution 
of Washington Publication, No. 548) (Washington, D. C., 1943), p. 3. 


82 MICHAEL D. COE 


vanced political administrations which were made even more complex through 
systematic conquest. 

Palerm** shows that Totonacapan in central Vera Cruz had four large 
population clusters which were true cities; one of these, Cempoala, had 
80-120,000 inhabitants. The neighboring zone of Papantla had only scat- 
tered rural settlements under the control of a ceremonial center in which lived 
the king and his court. Totonacapan is hot and dry, forming a sharp contrast 
to the neighboring tropical forests. While Papantla is more mountainous, it 
is an area characterized by an undifferentiated, hot, and humid rain forest. 
Even though Palerm interprets the urbanization of Totonacapan as the 
result of irrigation (which is largely hypothetical anywhere in Mesoamerica in 
pre-Spanish times), he states: “Urban development may also have been sti- 
mulated through trade with the very distinct natural regions nearby, the 
proximity of the sea and the availability of water transport.” Here lies the 
crux of the matter. This zone was itself part of a larger area which was dif- 
ferentiated into strongly contrasting regions; between these arose a heavy 
trade in commodities, for instance maize, which would have had staggered 
growing seasons. With the availability in Totonacapan of good transportation, 
large urban conglomerations of persons were enabled to form; these were 
engaged in manufacture and commerce, and could rely on adequate and cheap 
food for their support. 

The Valley of Mexico presents one of the best documented cases of ur- 
banization resulting from organic interdependence of strongly contrasted 
natural regions. Central Mexico is a “region of complex internal microgeog- 
raphy and intricate zoning of natural products”, in which “all communities 
were interlocked into a tight trading system based on periodic markets and 
formalized exchange... It is safe to say that no community was truly self- 
sufficient.” 4* Such exchange included the truck-garden crops of Chalco- 
Xochimilco, maize from areas differentiated by non-synchronic harvests, and 
so forth; that is, it was truly a heavy trade. Transportation was greatly facil- 
itated by the water route of the great lake (unlike the Tonle Sap of Cambodia 
which, because of its huge annual fluctuations was unsuitable for water 
traffic). With such opportunities for trade and the cheap transport of food, it 
is no surprise that urbanization in the Valley goes back to the Classic Period, 
as shown at the site of Teotihuacan which shows evidence of having been a 
center of commerce in the Early Classic Period.47 The capital of the Aztec 


43 Palerm, Angel, “The Agricultural Basis of Urban Civilization in Mesoamerica”, 
Irrigation Civilizations, a Comparative Survey (= Pan American Union Social Science 
Monographs, No. 1) (Washington, D. C., 1955), pp. 32-34. 

44 Ibid., p. 34. 

45 Sanders, “The Central Mexican Symbiotic Region”, p. 126. 

46 Jbid., pp. 120-121. 

47 Ibid., p. 125. Rene Millon feels that Teotihuacan may have been urban as early 
as the Late Formative (ca. 300 B.C.-300 A.D.). (Information from G. R. Willey.) 
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Empire, Tenochtitlan, was urban in every sense of the word. It was a large 
city of priests, politicians, artisans, and traders. Irrigation may have contrib- 
uted to urbanism in the Valley of Mexico, but the evidence indicates that such 
concentrations of full-time merchant specialists were a function of large-scale 
trade resulting from regional differentiation of products and ease of transpor- 
tation. In the Durkheimian sense, the urban civilizations of the Mexican 
Highlands were organic. 

The simple one-to-one correlation of large agricultural surplus with ur- 
banization has been overplayed. Production figures available for Cambodia 
and the Maya Lowlands imply that those regions also had more than sub- 
sistence economies during the Classic civilizations. Every year Cambodia 
exports large quantities of rice, in contrast to many other countries of East 
and Southeast Asia. This is possible not because of high land productivity (in 
fact, it is low for wet rice culture), but because the density of population is 
sufficiently low. In the Cambodian rice lands, the number of persons per 
square mile varies from 50 to 400; the figure is over 1000 per square mile in 
some parts of the Tonkin delta, which has little or no surplus in spite of better 
and more inte..sive cultivation.4* Modern Yucatan produces a maize surplus 
which in part is taken up by the requirements of the modern system of sisal 
production and the urban development stimulated by it. Some of this surplus 
is available for export, however. This is a result of the high annual yield of 
the average Maya cornfield, in combination with a low population density. 
The modern Maya household, including livestock, consumes on the average 
a total of 64 bushels of shelled maize per year, but produces 168 bushels, 
leaving a surplus of 104 bushels per year, which is turned into cash to buy 
outside necessities.* Similar surpluses, which may have been even larger in 
the ancient Peten, must have been available for the support of the Classic 
Maya civilization. 

Yet, neither Cambodia nor the Maya Lowlands in the Classic Period had 
cities. A surplus is surely the precondition of civilization, for lacking it, a 
society cannot support the non-food producing specialists (like priests and 
artisans) who are the creators of civilization. As already mentioned, what 
matters is what becomes of this surplus. In the urban, organic civilizations it 
is consumed by the cities; in the non-urban, unilateral civilizations it is taken 
up as tribute for the support of cult centers. These are two possible modes of 
civilized life. 

The “mechanical” nature of the Classic Khmer and Classic Maya societies 
and settlement patterns may be reflected in the suddenness of their downfall. 
As Durkheim® pointed out, the relative force of mechanical solidarity is quite 
weak and powers based on it are subject to rapid overthrow. A social order 


48 Canada, Dep’t of Mines, “Indo-China”, fig. 19. 
49 Morley, The Ancient Maya, 3rd ed., revised by Brainerd, p. 140. 
50 Durkheim, The Division of Labor, pp. 148-152. 
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founded on the sanctions necessary to enforce tribute and corvée labor is 
extraordinarily brittle to social change, whether internal or external. The 
double threat presented to the Angkor rulers by the democratic and anti- 
authoritarian Hinayana Buddhism, on the one hand, and by Siamese invasion 
on the other, was enough to finish Classic Khmer civilization.5! The Classic 
Period in the Maya Lowlands ended with the mass abandonment of the entire 
Peten and adjoining regions and the desertion of all ceremonial centers even in 
Yucatan, where the Maya population continued to survive. In the case of the 
Maya one can only speculate on immediate causes, but what certainly must 
have underlain such a disaster was the rigidity of the social organization. In 
contrast, such organic civilizations as China have maintained themselves in 
spite of millenia of wars, foreign invasions, famine, and the like. The civili- 
zation of the Valley of Mexico likewise has managed to survive in peasant 
form even the total cataclysm of the Spanish Conquest. The unwritten 
charters of urban, organic civilizations, being based on inter-regional depend- 
ence and therefore on interests which are mutual and universal within each 
society, are by their nature more resilient and adaptable to outside pressure. 

The polar opposition which has been drawn in this paper between organic 
and unilateral civilizations is capable of being applied to parts of the world 
other than Cambodia and the Maya Lowlands. In medieval Indonesia, great 
trading cities such as those at the Kingdom of Srivijaya arose on the coasts, 
where interregional trade was intense, in contrast to the capitals of the 
interior, like Borobudur, which were cult centers and royal seats. An op- 
position of Mesopotamia to Egypt suggests itself, the former being regionally 
specialized into micro-geographical units and exhibiting an early growth of 
urbanism, the latter being one of the most undifferentiated regions (within 
the “Nile Tube”) on earth. Egypt really had no development of true cities 
until the 18th Dynasty, when imperial conquest had brought within its sway 
the trading nations of the eastern Mediterranean. Mesopotamia was clearly 
organic, and Egypt was unilateral. Furthermore, these poles might also 
represent different points of origin for the state: one based on the necessity for 
trade regulation,®? the other on the authoritarian control of tribute and corvee. 

Civilization, as a concept, has been so tied to the rise of cities that it is 
difficult to conceive of non-urban civilizations. While this paper does not 
pretend to account for all cases where cities are lacking (for example the 
Mycenaean civilization of Greece), the best explanation for the very similar 
settlement patterns of two non-urban civilizations of the tropical forest, the 
Maya and the Khmer, is that the naural environment denied them the oppor- 
tunity for the development of trade. 


51 Briggs, “The Ancient Khmer Empire”, pp. 258-261. 

52 Steward, Julian H., “Some Implications of the Symposium”, Irrigation Civilizations, 
a Comparative Survey (= Pan American Union Social Science Monographs, No. 1) 
(Washington, D. C., 1955), p. 70. 
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SUMMARY 


1. The Classic Khmer and the Classic Maya civilizations had cult centers 
but not true cities. They both arose in areas which were regionally undiffer- 
entiated. 

2. Easy transportation and heavy trade were lacking because of the area- 
wide uniformity of crops and the difficult terrain. Consequently, urban centers 
were not and could not be supported. 

3. Both areas did produce a surplus and therefore could suppoit civilized 
life. The social orders of each were so set up that through religious sanctions 
this surplus, which included labor, could be utilized for the creation and 
support of huge cult centers. Such a kind of organization might be considered 
as unilateral (mechanical) in the Durkheimian sense.5% 

4. Incontrast, true cities arose in productive agricultural areas which were 
regionally specialized, with symbiotic interdependence of a Maussian nature. 
Trade and trade routes were highly developed so that commodity prices were 
sufficiently low to enable large groups of persons engaged in commerce to 
live together and yet make a profit on their activities. Internally specialized 
civilizations of this sort have been termed organic. 

5. It is suggested that among the organic civilizations, the state may have 
had its origin in the regulation of trade; among the unilateral civilizations, in 
the compulsion of tribute and corvée labor. 


MICHAEL D. COE 
Yale University 


53 Milton Altschuler, in his article “On the Environmental Limitations of Mayan 
Cultural Development”, Southwestern Journal of Anthropology, 14, No. 2, pp. 189-198, 
has proposed a dichotomy of societies based upon economic and political means of 
livelihood, following Oppenheimer. The first is based on the division of labor and the 
exchange of goods, and therefore would correspond to my “organic” category; the 
second is clearly the same as my “unilateral”. However, Altschuler’s assignment of 
the Classic Maya to the former runs counter to my argument and is certainly not in 
accordance with the known facts about this admittedly little known society. 


CITIES IN SOCIAL TRANSFORMATION! 


I. THE CITY AS A CROSS-CULTURAL TYPE 


The clustering of populations into communities is one of the basic forms of 
human settlement. It arises from man’s need for cooperation in order to sur- 
vive, from his gregarious instinct, from certain external economies that may 
be obtained when his activities are centralized, and from the fact that distance 
is a physical obstacle that can be overcome most rationally by centralizing 
certain functions within geographic space. But not all population clusters grow 
into cities, and different clusters have been called by different names: hamlet, 
village, burg, town, city, and even megalopolis. The fundamental distinction, 
however, remains between the village and the city. “The relations between 
city people and country people form a major separation, a principal frontier 
of human relations.”? Although this distinction is common in every-day 
speech—and therefore has something to recommend it—its rigorous applica- 
tion is by no means easy, and for various purposes of analysis different dis- 
tinguishing criteria may be used. 

Despite their being conceived as contrasting types, village and city do not 
represent the extremities of a continuum of modalities. There are, to be sure, 
some arguments in favor of a continuum theory. Villages often expand 
into full fledged cities, passing through what seem to be intermediate stages. 
Together with cities, they come to form a hierarchy of central places through 
which society, at least in its spatial dimensions, will be organized. And 
finally, one may observe the lingering of selected rural characteristics in many, 


1 For general bibliography see Economic Development and Cultural Change, October 


1954, and January and April 1955; Bert F. Hoselitz, Sociological Aspects of Economic 
Growth (Glencoe, Ill., 1960), pp. 159-250; Philip Hauser, ed., Urbanization in Asia and 
the Far East (Unesco, 1957); Oswald Spengler, Decline of the West, vol. 2; Ralph 
Turner, The Great Cultural Tradition, 2 vols. (New York, 1941); Gordon V. Childe, 
Man Makes Himself (New York, 1959); Max Weber, The City (Glencoe, Ill., 1958); 
Cities and Society, ed. Paul K. Hatt and Albert J. Reiss, Jr. (Glencoe, Ill., 1957); Harold 
Mayer and Clyde Kohn, Readings in Urban Geography (Chicago, 1959); and my own 
article, “L’influence de l’intégration du systéme social sur le développement économi- 
que”, Diogéne, 33 (Jan.-Mars 1961), pp. 80-104. 

2 Robert Redfield, The Primitive World and lis Transformations (Ithaca, N.Y., 1957), 
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if not in most, cities, while villages will occasionally exhibit social and cultural 
traits characteristic of urban areas. In rebuttal it may be said: a village is not 
simply a tiny urban cosmos, nor are cities outsized villages. The two are 
fundamentally distinct in kind, exhibiting peculiar socio-cultural, as well as 
physical configurations. Instead of a continuum joining the extremes, there 
is a radical break between them: by simply projecting the growth patterns of 
a village, one will never obtain a characteristically urban structure. It is 
consequently best to think of the city as a type that must be studied and 
understood on its own terms. 

In contradistinction to Gideon Sjoberg’s position, my approach is through 
Julian Steward’s “cross-cultural type”, that is, through the concept of a 
characteristic social system that may be found in several historically unrelated 
areas or traditions. According to Steward, similarities which recur cross- 
culturally may be referred to as “regularities”, whereas “uniformities” desig- 
nate the similarities of form and content which characterize a single area or 
co-tradition.* Thus Kyoto and Kalamazoo, Basra and Bruges, Hangchow and 
Helsinki, Manaos and Mandalay, are seen primarily as cities, as exhibiting the 
important “regularities” that form the subject of this study. 

Though social and economic structures may differ markedly among cities 
throughout history, a common trend may be observed to run through all of 
them. No one who wanders through the neat grid of Pompeian streets, visiting 
its shops and workmen’s quarters (with virile graffiti on the walls), its baths 
and theatre and forum, and the residences of its rich merchants and retired 
politicans, can fail to be impressed with the sense of modernity that the city 
conveys. What strikes one most about Pompeii is how small the differences 
are that distinguish it from any provincial Italian city of corresponding size 
today: it is the regularities and not the contrasts that surprise us.5 Preindus- 
trial cities that have survived essentially undisturbed by modern innovations, 
such as Rothenburg, Venice, or Siena, give the same impression. To the 
sensitive observer, the very stones and mortar of the city still reflect the 
vibrant life of the past.* 


3 See Gideon Sjoberg, “The Preindustrial City”, American Journal of Sociology, March 


1955, pp. 438-45. (Editorial note: This article was accepted prior to the publication of 
Gideon Sjoberg’s book of the same title, reviewed above, pp. 60-63). 

4 Julian H. Steward, Theory of Culture Change (Urbana, IIl., 1955), p. 88. 

5 It is not greatly different with cities which culturally are more retnote. Marco Polo’s 
description of ancient Hangchow is that of a genuine metropolis. It had, of course, a 
character appropriate to its time and place. Yet Marco Polo describes it as “far ahead 
of any European city in the excellence of its buildings and bridges, the number of its 
public hospitals, the elegances of its villas, the profusion of facilities for pleasure and 
vice, the charm and beauty of its courtesans, the effective maintenance of public order, 
and the manner and refinement of its people” (Will Durant, Our Oriental Heritage, 
New York, 1942, pp. 761 ff.). 

6 This has been excellently demonstrated in Georg Simmel’s “The Metropolis and 
Mental Life”, in Paul K. Hatt and Albert J. Reiss, Jr., op. cit., pp. 365-646. His 
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Il. WHAT IS A CITY? 


One must, to start with, see the city as a whole.? There are many different 
kinds of city, classifiable according to size or density of population, economic 
base, principal functions, legal institutions, provision for defense, or place 
in a hierarchy of cities; indeed there is no end to the number of viewpoints 
that may be adopted. The names given to different types—garden city, coke- 
town, civitas, metropolis, linear city, temple city, market city, capital, satellite, 
railroad city—evoke concrete images of their essential character. Yet all are 
cities. The common denominator among them is principally a way of life, 
a frame of mind, and a manner of thinking, speaking, and behaving. It is its 
spirit that makes a city. What is this spirit? What is the urban prototype? 

The spirit of the city arises from its social heterogeneity. The city may 
also be culturally, even racially, heterogeneous, a place where different lan- 
guages are spoken, different customs practised, different gods worshipped. 
Always it is a brilliantly exciting contrast to the monotony of a village in 
which life is bound to the cycle of the seasons. The city has the heady 
excitement of politics with its periodic crises and occasional pomp, its whis- 
pering campaigns, conspiracies and rumors, its public press and factionalist 
parties, with its essential mystery of power. The city has color and variety in 
its markets, bazaars and workshops. It has the glittering bubble of entertain- 
ment: circuses, games, dancing-girls, music, theatres, restaurants, taverns. 
Was a wineshop in Alexandria so different from a Weinstube in medieval 
Schwaebisch Hall or a modern tea room in Tokyo? It is to visits in these 
and to stimulating talk with friends and colleagues that many a peasant boy 
looks forward on moving to the city. 

The city thus becomes a place of immense cultural vitality, where the con- 
sciousness of self is brought to an acute sensibility. Ideas are formed, change 
in fads and fashions is the order of the day. News and the discussion of news 
are essential to it. Here the present and the future intersect. The true 
urbanite is always en courant. There is a place also for scholars who peer 
into the past and into cosmic space. Every major creative effort either origi- 
nates or comes to full bloom in the city. Here the important decisions are 
made. 

The city has also a rationality that acts as a sobering influence upon the 
hurly-burly of its life. It is thrown down, indeed, as a rational act in defiance 


portrayal of the urban psyche is unthinkable apart from an environment that, if it does 
not exclude nature, allows her to intrude in only a controlled and highly selected fashion. 
7 Failure to do so will lead to such unconvincing statements as Max Weber’s, that 
“cities are peculiar to the Occident” (The City, p. 80), or that Peking was merely an 
assembly of “five large villages”, General Economic History (Glencoe, Ill., 1958), p. 380. 
The only similar approach to the definition of what constitutes a city is Louis Wirth’s 
famous article, “Urbanism as a Way of Life”, American Journal of Sociology, July 
1938. 
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of nature. If on a grid plan, its lines are carefully drawn in a Euclidean 
pattern that is in contrast with the curving and organic forms of nature. Parks 
and gardens are carefully delimited, if they are permitted at all, and are par- 
celled out according to what are believed to be the special requirements of 
the urban population. The life of the city is zwecksrational: means are fitted 
to ends agreed upon, and efficiency is introduced as a unit of measure relating 
input to output. With the city comes administration and the law, compiled 
into a rational code and a legal-administrative apparatus. Money and account- 
ancy govern its trade, and most things become eventually reduced to their 
value in cash—whether it be labor, a work of art or a parcel of land. Univer- 
sities pursue science, mathematics and philosophy (all three distinctively urban 
forms of mental activity) to the limits of reason and into the realm of ultimate 
doubt. “What can I know?” is a question the urban immigrant from a tradi- 
tional rural environment learns to ask. 

Civic political consciousness has declined since the days of the city-states, 
but there is still a consciousness of belonging to a unique cultural habitat. 
Bert Hoselitz has questioned whether such an urban consciousness exists in 
the modern cities of Asia, Africa and Latin America,® but in doing so he was 
apparently referring to that segment of the population in underdeveloped 
regions that lives in cities temporarily and continues to be emotionally tied 
to kinship groups that have remained back in the village. This segment may 
be large, perhaps excessively large,® and it may lead to the co-existence of a 
modern and a folk sector within the administrative confines of the city. But 
in fact it is the modern sector of the city that represents whatever is uniquely 
urban about the local environment. And in this sector, it is the “down-town” 
district that plays the decisive role. For it is the urban elite that frequents 
it—the business people, literati, intellectuals, politicians, and bankers—that 
most represents the spirit of the city. It is the members of this elite who make 
the critical decisions that will shape the future of their city’s history within the 
usual constraints by which decisions such as these are bound. The folk sector 
is in the city but not a part of it. 

It must be recognized that there has been a tendency for the city to dis- 
appear as a distinctive way of life in recent decades, as urban culture has 
successfully invaded the countryside in what is surely the most comprehensive 
imperialism known to history, and urban populations have vastly increased 


8 Bert F. Hoselitz, “The City, the Factory, and Economic Growth,” American Econo- 
mic Review, May 1955, pp. 166-84. 

® Kingsley Davis and Hilda Hertz Golden have introduced the suggestive concept of 
“over-urbanization” to describe a situation, reported to exist in countries like Egypt and 
Korea, where the size of urban populations is far in excess of the existing requirements 
for full-time productive employment. It is especially those cities which suffer from 
over-population that may appear to possess a distinctly rural atmosphere. See their 
article “Urbanization and the Development of Pre-Industrial Areas”, Economic Devel- 
opment and Cultural Change, October 1954, pp. 6-26. 
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in number and proportion, overflowing the old boundaries and sprawling in 
more or less unruly patterns over vast portions of the earth.’° In a sense, the 
mass communications industry has placed the city in everybody’s living room, 
from the shores of Alaska to the Belgian Congo. And yet, something of the 
city remains and probably will always remain, if only as a sense of the city 
as we approach it: the hum and vibrations of life become louder, the inter- 
section of intelligences becomes more frequent and intense, vitality and move- 
ment are raised to a high pitch. This is the center: it may be physically distin- 
guishable or not; but it is here. 


III. FUNCTIONAL HIERARCHIES OF CITIES 


Within a given area, cities may be systematically arranged in hierarchies 
according to the functions they perform.'! One such hierarchy, for instance, 
might consist of primate, regional, provincial, and local-service cities.12 Rela- 
tive position in the hierarchy will tend to be associated with a certain size- 
group of urban population—given as parameters the total population of the 
area over which the hierarchy extends its influence, the level of economic 
development achieved in the area, and the state of existing transportation 
technology—as well as the specific functions that establish the characteristic 
relations of cities to each other. Thus, the primate city may be a great center 
of manufacturing and of specialized services (finance, publishing, science, arts, 
communications, fashions, and government), as well as the area which has the 
greatest relative market potential; the regional city, comprehended within the 
radius of influence of the primate city, may be a regional service and trade 
center, especially for wholesale trade, but may also serve as a regional adminis- 
trative center; provincial cities are generally sub-regional trade centers and 
occasionally important centers of manufacturing, but they may serve as the 
capital of a major political sub-division as well; and finally, the local service 
city will provide a limited number of essential services to the rural areas 
immediately surrounding it and may have some manufacturing activity which 
will be usually related to the processing of local agricultural raw materials. 
Irregularly interspersed within this basic structure may be satellite cities in the 
vicinity of the larger urban centers, and special function cities, devoted pre- 
dominantly to single economic or other activities such as manufacturing, 
10 For instance, along the Northeastern Seaboard in the United States, a continuous 
area, 600 miles long and containing some 30 million people in 1950, has been classified 
as essentially urban. See Jean Gottlieb, “Megalopolis, or the Urbanization of the 
Northeastern Seaboard”, Economic Geography, July 1957, pp. 189-200. 

11 Brian J. L. Berry and William L. Garrison, “The Functional Bases of the Central 
Place Hierarchy”, Economic Geography, April 1958, pp. 145-154. 

12 John Friedmann, “Locational Aspects of Economic Development”, Land Economics, 
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education, entertainment, mining, administration, religious devotien, and so 
forth. 

The hierarchy sketched above is only one of several such hierarchies that 
may be delineated, and the nature of each hierarchy will have to be studied 
specifically for each area.'* The one presented here reveals a pattern typical 
for a “mature” or “maturing” modern economy. Surrounding each urban 
center will be two related types of regions, defined by prevailing modes of 
social and economic interaction with the central city: the city region and the 
region of interdependency. The city or urban region is marked by a relatively 
dense interaction of production, buying and selling, and other activities within 
its area: the city itself lies at the hub, and culturally as well as economically, 
the urban region blends into an organic extension of the city proper. In the 
United States, it is most closely approximated by the census definition of a 
Standard Metropolitan Area. The physical extent of this region will vary with 
the size of the urban center, as well as with topography, urban functions, and 
transport means. Somewhat less intensive relationships with the central city 
mark the region of interdependency which will often, though not necessarily, 
coincide with the wholesale area of the central city. It is the area for which 
specialized central services are provided by the city, such as administration 
or higher education. The region of interdependency is, by definition, always 
larger than the city region, and in the case of a primate city, it may extend 
over the entire country. In general, however, its size will vary with the 
available forms of transportation, and with competition from other cities in 
providing similar services for their own areas. Particularly in ancient times, 
the region of interdependency was often discontinuous with the central city, 
so that the major trade and supply areas might be located overseas in prov- 
inces that could be reached only by ship, today by telephone and airplane, 
and had no common boundaries with the city proper. The bulk of trade and 
other exchange activities, however, generally takes place between contiguous 
regions. These two types of regions, then, and the central city common to 
them both, tend to rise and decline together, economically as well as 
politically. 

This description of an urban structure refers to what would be the outcome 
of a long period of economic growth under modern conditions. But there are 
also relatively underdeveloped urban-regional structures, with the degree of 
their “development” roughly corresponding to the level of economic growth 
achieved. What criteria may be employed to measure the level of “maturity” 
attained? Lampard has shown how the growth of cities and gains in produc- 
tive efficiency were usually accompanied by specialization of economic activ- 


18 See, for example, Rupert B. Vance and Sara Smith, “Metropolitan Dominance and 
Integration”, in Rupert B. Vance and Nicholas J. Demerath, eds., The Urban South 
(Durham, N. C., 1954). 
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ities in space.‘ According to this view, area specialization, functional differen- 
tiation, and the degree of interaction among activities distributed in space may 
be accepted as one of the more important criteria for measuring the relative 
degree of maturity of regional urban structure. 

Less developed urban structures may consequently be characterized by a 
low order of functional specialization, with many small communities existing 
more or less independently side by side. Each little community (village or 
small city) will be the economic center of an agricultural production region. 
To be sure, a larger city may spring up here and there, such as an important 
religious or administrative center or a port for transacting commerce with the 
outside world. Yet, during the early stages of a region’s development, signifi- 
cant “gaps” in the hierarchical structure of its communities will be observed, 
with a few cities growing disproportionately to the rest of the economy, and 
with vast areas remaining largely outside the sphere of any urban influence. 
At the other extreme, having attained to a degree of maturity, the pattern of 
cities and their relationships might well resemble the one already described, 
with linear cities, conurbations, and belts of continuous urbanization emerging 
in due course within the more densely settled areas. 

What has been sketched in the foregoing is only a generalized scheme for 
the analysis of cities and in no way pretends to give a perfectly accurate 
picture of the actual conditions in any region. But it also suggests the con- 
clusion that the hierarchy of urban places represents the ultimate means for 
organizing a geographic area into its component social, political-administrative 
and economic spaces. 

By this is meant: a mere area becomes “effective space”, in any of the three 
senses referred to, solely through the agency of urban institutions which 
extend their influences outward, binding the surrounding regions to the central 
city and introducing to them urban ways of thought and action.** The nature 
and spatial extent of urban influence will correspond to the position of each 
city in the hierarchy. And as the hierarchy evolves from its rudimentary 
stages of structural development to greater maturity, it will help organize the 
entire area over which its influence extends into an interdependent system of 
“nested” city-orientated regions. These regions will themselves partake in- 
creasingly of the urban way of life. The resulting changes in the social order, 
the disruption of accustomed patterns of behavior and their reintegration 
around new value principles, are identical with the processes of social trans- 
formation that include, but are not limited to, the processes of economic 
growth. 


14 ~Eric E. Lampard, “The History of Cities in the Economically Advanced Areas”, 
Economic Development and Cultural Change, January 1955, pp. 86 ff. 

18 For a more detailed explanation of this concept of “space”, see John Friedmann, 
“L’influence de lintégration du systéme social sur le développement économique”, 
Diogéne, 33 (Jan.-Mars 1961), pp. 80-104. 


4 
2 


CITIES IN SOCIAL TRANSFORMATION 93 


IV. THE GROWTH OF CITIES 


The rise and growth of cities has been tied in fundamental ways to innovations 
in agriculture and transportation that have had the effect of increasing the 
efficency of both. The first cities of which we know, were located in the 
naturally most fertile areas, in the delta regions of the principal world rivers.1* 
Rural and urban economies interpenetrated each other from the very be- 
ginning. This relationship grew more intense: cities required food, raw 
materials, and labor from the country, and the country became a major market 
for the urban producer. But the country also required the city: farmers had 
to sell their surplus to private urban consumers and to industries, and the 
bigger these markets were, the greater also were the possibilities for expanding 
the economic potentialities of rural areas.” It is evident, however, at least for 
the preindustrial era, that the city was more dependent upon the farm than 
the other way around: instead of a symbiotic (mutual), there tended to be only 
a parasitic, one-sided relationship, with the city exploiting the countryside, an 
exploitation that could ultimately be justfied only in terms of the city’s ability 
to draw all areas into its own cultural horizon.'* 

Be that as it may, primitive agricultural and transport technics effectively 
prevented the emergence of large urban concentrations until relatively recent 
times. Exceptions to this rule are few. The world was not yet settled densely, 
so that in any case large cities could not be expected in great numbers, but 
the lack of an agricultural surplus and difficulties of transport were the chief 
reasons inhibiting the development of large cities. Coastal cities were in a 
somewhat preferred position but even they would find it difficult at times to 
assure themselves of a sufficient supply of food for a large population. 

Since the beginnings of urban history, the world has undergone a series of 
cycles of urbanization, growth and decline succeeding each other either within 
the same geographic region or in different parts of the world, decline in one 
area being “compensated” for by the emergence of new cities in another. 
Changes in politica! stability, food-growing capacity, health, and transporta- 
tion technology all contributed to these fluctuations. But until the onset of 
the 19th century, cycles of urbanization took the form chiefly of an increase 
in the number of cities instead of an expansion in their size. The great 
majority of cities prior to 1800 AD did not exceed 50,000 inhabitants. The 


16 The impetus to the growth of cities, however, arose out of the commerce that 
developed to supply these regions with essential raw materials, especially timber and 
minerals from far-distant regions. See Gordon Childe, op. cit., chapter VII. 

17 The interrelations between farm and city are of course far more complex than these 
few phrases would suggest. Important additional “linkages” may be found in connection 
with farm mechanization, agricultural research and extension, rural development, capital 
formation in rural areas, living standards, employment opportunities, and so forth. 

18 The consequences of such an unbalanced, one-sided relationship are discussed in 
John Friedmann, “Regional Planning: A Problem of Spatial Integration”, Papers and 
Proceedings of the Regional Science Association, V (1959), pp. 167-179. 
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giants in the preindustrial western world were Rome and Byzantium, each 
with close to one million inhabitants during the peaks of their ancient power, 
and it is probable that certain Asiatic cities such as Peking, Hangchow, and 
Edo during the Tokugawa Era, rivalled the larger contemporary European 
cities in size.'® 

The introduction of technical innovations in agriculture, manufacturing and 
transportation released a decisive urban “revolution” in Europe. By the 
middle of the 18th century these were already leading to a hyper-centralization 
of economic activities within a few concentrated areas. With the vast expan- 
sion of the world’s cultivated area made possible by railroad and steamship 
in the 19th century large-scale urbanization spread. But it has been only 
during the last 25 or 30 years, as a result of further innovations in communi- 
cations, transport and industrial technology, and in scientific agriculture, that 
a break-through into cumulative self-sustaining economic growth could be 
achieved and that the thorough organization of social, political and economic 
space, as a tripartite entity, has become a real possibility. 


Vv. SOURCES OF URBAN INFLUENCE AND POWER 


What are the sources of this spell that cities cast over the regions that surround 
them? In what manner does the city participate as an active force in the on- 
going processes of social transformation? In what sense is the social, political 
and economic integration of an area achieved as it moves towards the thresh- 
old of cumulative economic growth? Some answers will be proffered below. 
There will be no pretension to completeness, but simply a suggestion of some 
ways in which the city acts to draw surrounding areas into the net of urban 
influence through the pervasive actions of her intellectual, administrative, and 
enterprising classes. 


The Intellectuals 


Every city is to some degree a center of high culture and intellectual life, and 
it is principally the intellectuals who are involved in keeping active and if 
necessary in transforming, the cultural traditions they inherit. High culture, 
in this context, refers to that tradition of fundamental values by which men 
live. It is the one insistent theme which underlies all social conduct; it is the 


19 Kingsley Davis, “The Origin and Growth of Urbanization in the World”, American 
Journal of Sociology, March, 1955, pp. 429-37; Robert E. Dickinson, The West European 
City (London, 1951), chapter 15; Irene B. Taeuber cites the following populations for 
Japanese cities for the period between 1725-29): Edo (= modern Tokyo) 472,000, 
Osaka 369,000, and Kyoto 374,000, in “Urbanization and Population Change in the 
Development of Modern Japan”, Economic Development and Cultural Change, IX, 
no. I, Part II, p. 4. 
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social norm against which both conforming and deviating actions may be 
judged. 

The geographic limits of a population whose basic values are derived from 
a single high cultural tradition define the boundaries of an effective social 
space. A stable political equilibrium cannot be maintained unless the funda- 
mental assumptions regarding political institutions, also, are shared by a pre- 
ponderant part of the population. The extension of an effective social space 
is thus a precondition to an area’s political and economic integration. 

The United States provides a good example of this thesis. Perhaps the 
single most important problem in its development has been to urge upon the 
millions of new immigrants the basic features of a uniquely American tra- 
dition. What to some contemporary observers appears to be an almost 
obsessive concern with “un-American activities”, the worship of the flag, and 
similar patriotic manifestations, is simply a consequence of the tremendous 
effort to weld a multiplicity of peoples into a single, integrated social space of 
national dimension. The fabulously rapid growth of the United States from 
a dependent colony to a supreme world power can be ascribed, in part, to 
her successes in this undertaking. 

A low level of social integration, on the other hand, is normally associated 
with conditions of political and economic backwardness. In so-called dualistic 
societies, cities will represent the economically and socially most integrated 
areas, high cultural traditions being there most widely shared, while rural 
populations will participate in only a restricted way in these traditions. For 
the expression of high culture will frequently be one of literary sophistication 
and lie beyond the normal range of intellect of the illiterate. Nor are tradition- 
minded intellectuals so eager to popularize their closely guarded heritage. 
Not without cause are they dubbed Mandarins or Brahmins where their 
preeminence depends, in part, on the exclusive, occultistic nature of their 
knowledge. 

Any vital cultural tradition is capable, of course, of being understood at 
different “levels” of meaning, from the excessively abstract to more mun- 
dane, concrete manifestations. The American democratic tradition, for in- 
stance, is enunciated in the lofty principles of the Declaration of Indepen- 
dence, the Constitution, and in the philosophical lucidities of the Federalist 
Papers. But it is also strongly in evidence in the popular tradition of the 
“cracker barrel” where every man enjoys the right to speak his mind. 

But differing interpretations as to the meaning of a high tradition may result 
in the serious disruption of a potentially effective social space, especially in 
areas where cities remain largely isolated from peasant communities and 
urban influence is consequently weak. Among the peasantry, a high tradition 
may be little more than hear-say and being overshadowed by popular tradi- 
tions, folkways, local customs, and beliefs, have little practical significance. 
The peasant, after all, is a paganus, a heathen fellow, who in the face of higher 
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truth clings stubbornly to pagan idols. Social space in the less developed 
countries is therefore often fragmented into isolated “island” regions. Brazil, 
for instance, no less than India, Indonesia, or China, has been called a 
cultural archipelago, and the United States was compelled to assure its politi- 
cal and social integration through a civil war in which a genteel southern 
tradition was locked in fatal conflict with the urban-industrial tradition of 
the North. 

It is the cities however that are responsible for ultimately breaking down the 
barriers of dualism and for effecting a widespread social revolution whose aim 
is the integration of culturally diverse areas into a social whole. It is the dis- 
affected urban intellectual, now uncommitted to his cultural inheritance, who 
mediates the values that will challenge the prevailing ways. He is the proge- 
nitor of a new cultural tradition and of a renovated social order. And it is he 
who formulates the ideologies required to provide for and sustain the socially 
disruptive changes taking place. 

The values of the budding new tradition are dynamic. Change is posited as 
the natural and fundamental condition of mankind. Only those who live in 
history or even better who are a jump or two ahead, will be successful. 
Success becomes synonymous with the successful mastery of change. The 
origin of these values is in the cities of the West from whence they spread to 
other cities in new continents, arriving in successive waves that are about to 
engulf all parts of mankind. They include the belief that: 


1. Constant striving is the summum bonum of existence and that the result of 
such striving is progress infinitely extended into the future; 

2. Environment can be successfully mastered and turned to man’s advantage 
through the practice of science and scientific technology; 

3. Significant truth is established only empirically and that achievement in per- 
formance is a major standard of practical as well as moral excellence; 

4. Social and political equality is either a natural right or an historical inevitability; 

5. Suffrage should be extended to all adult persons possessing minimum qualifi- 
cations, and that participation in at least some of the processes of governing a 
nation is a right no less than an obligation of each citizen.2° 


In short, they are the broadly democratic and scientific-experimental values 
of our time. They are not everywhere interpreted in the same way; but with 
some modifications, they form the core of our modern faith. They form the 
creed of socialists and liberals alike. 

As these values become widely accepted throughout city-centered regions 
and as disaffected intellectuals in each take up the common banner and carry 
it triumphant through the streets, effective social space will be extended to 
always larger areas. Initial impulses are strengthened through application of 


20 For a discussion of these values and their role in social transformation see my 


forthcoming paper on “Intellectuals in Developins Societies”, Kyklos, XIII (1960), pp. 
513-44. 
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modern technology to communication, through schools and universities, 
through more frequent contact with Westerners, and through migrations to 
the city. In time, new cities will be founded to fill the gaps left in the urban 
hierarchy. 

To consolidate these gains, and to preserve a sense of national identity 
under the impact of an international urban culture, it will be necessary to 
distinguish this newly-created social space from every other, to differentiate 
it sufficiently to give the population a heightened self-consciousness and a 
faith in their collective powers. Hope in the future is largely related to the 
creation of a national self-image. It is again the urban intellectual who will 
eventually provide an image of this kind. 

The Administrators. As social space is being extended with increasing 
effectiveness to encompass larger areas, the city comes to oppose the tradi- 
tional order of communal life with the administrative order of a rationally 
organized society.2! As the seat of the administration of public affairs, pre- 
sided over by bureaucrats and politicians, the city is able to exert substantial 
pressures upon the life of rural populations.2® For smaller centers, these in- 
fluences may not extend beyond a few square miles of countryside, but for the 
largest cities, they will reach out over whole provinces, the nation, and even 
overseas possessions. Hand in hand with the integration of a dual, or rather, 
multiple society into an effective social space, an urban administrative hier- 
archy will gradually become entrenched, specific areas of authority and com- 
petence being delineated for each city. Through this authority, the claims of 
the State or, more generally, of Society organized into a State, are laid upon 
the individual, his family, and his community. With the organization of 


21 For a penetrating discussion of these issues, see Robert K. Lamb, “Political Elites 
and the Process of Economic Development”, in B. F. Hoselitz, ed., The Progress of 
Underdeveloped Areas (Chicago, 1952), pp. 30-53, and S. N. Eisenstadt, “Internal Con- 
tradictions in Bureaucratic Polities”, Comparatives Studies in Society and History, I, 
1 (October 1958), pp. 58-75. 5 

22 Cities do not assure this while the aristocracy, as in medieval Europe and in colonial 
Latin America, live on their estates and shun urban life. Effective political power was 
thus dispersed, and economic expansion thereby drastically curtailed, for economic space 
must be combined with political and social space to become totally effective. Thus, 
Brazil did not begin her rapid rise as a modern industrial nation until the aristocracy, 
which had been a law unto itself, moved permanently into the cities following the repeal 
of slavery towards the end of the last century. This move led to the complete breakdown 
of the traditional plantation economy and made possible, through the accumulation and 
contralisation of wealth in the cities, the present development based on urban industrialism 
and agricultural diversification. Economic development was most retarded in precisely 
those regions, such as Bahia and Pernambuco, where this dissolution of the old aristo- 
cratic order was not carried to its logical completion. On the other hand, where a 
strong central power was lacking and where one city was neatly belanced off against 
another, the tendency was for cities to form States within the State, leading to political 
atomization. Modern industrialism could not spread until this atomized system of 
government was consolidated into a strong and unified nation-State. It is therefore 


not surprising that the period of great nationalism coincided with the rise of industrial 
civilization during the past 150 years. 
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Society through adoption of a common value system and the extension of an 
effective social space beyond the limits of daily face to face contact through 
institutions which embody these new values, and the growing interdependency 
of economic activities, it is inevitable that a person’s life should be increasingly 
held accountable to Society. For the State demands that a certain portion of 
a person’s labor should be for the common good, and that his conduct should 
conform not only to the unwritten code of his immediate community, but also 
to the written law. 

The evolution of political-administrative space is closely geared to the 
functional hierarchy of central places. Through a process of cumulative 
causation,?* the establishment of political-administrative authority will first 
affect those populations that live within the ambience of larger cities. In 
countries where the urban hierarchy is present only in its rudiments, the 
capital city will have only a tenuous hold upon more distant regions, each 
region living by a law unto itself. This is the well-known phenomenon of the 
frontier. Only with maturing urban hierarchy will political-administrative 
space be organized so as to facilitate significantly the processes of economic 
growth. 

Administrative order extending with compelling force over subordinated 
towns and villages will form a rational and stabilizing element in what would 
otherwise be a fragmented social order. It will create the basic rules of social 
conduct and establish the common points of reference wherever public interests 
are involved. The law, its institutions, and its processes will then supplant 
the customary ways of doing business and of arriving at just and equitable 
solutions of potential social conflict. It is the law that will enunciate objective 
principles above and beyond the subjective desires of private parties and 
thereby give expression to the “will” of a collectivity defined by the limits 
within which the written law can be enforced. This collectivity may encom- 
pass less than the total population of a nation. 

Within any given political-administrative space, conditions will favor rapid 
economic expansion. Standardized systems of measurement, weight, and 
coinage are adopted. Local rules concerning the rights and administration of 
property are superseded by universally valid standards. Taxes and services 
are imposed for common purposes of public projects. From these and other 
measures results an awareness of the existence of a larger political unity 
beyond the city walls which leads to the recognition of thai unity as the logical 
area for public policy and planning. 

Perhaps the first sign which betrays administrative order emanating from 


23 See Gunnar Myrdal, Rich Lands and Poor. The Road to World Prosperity (New 
York, 1957), for an exposition of the concept of “cumulative causation”. 

24 John Friedman, “The Concept of a Planning Region: The Evolution of an Idea in 
the United States”, United Nations Social and Economic Council, Working Paper no. 12, 
E/CN.11/RP/L.14, June, 1958. 
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the city, breathing that rational and calculating spirit of the city, is the taking 
of a census.25 In census work, heads, hogs, and houses are reduced to 
numbers by the objectively rational mind of those whose business is the man- 
agement of national territory. Censuses are required for the basic decisions of 
how to allocate society’s resources. They are the ledgers of national weak- 
nesses and strengths, the basic documents for planful, goal-directed action. 
The taking of a census is a first indication that a political-administrative space 
is in the making. 

The second crucial instrument for spatial integration of which administra- 
tion will avail itself is planning.** In planning, collective purposes are set 
forth as guidelines for policy and are detailed in course of a laborious, time- 
consuming administrative process into proposals for public action, contained 
in budgets, maps, and accompanying charts and documents. Again, it is the 
whole of the political-administrative space with its varying needs, its differing 
and often clashing interests, and its regional subdivisions, that will be taken 
into account. Planning will assist in the integration of the space economy. An 
ideological force in its own right, it will provide for the orderly, sequential 
development of all parts of the effective political-administrative space and of 
the activities of populations residing in it. 

Eventually, a plan will issue into public action, setting into motion the 
entire machinery of government administration. A legal framework for the 
conduct of private affairs will be established; taxes will be levied and collected; 
helping to break down the dualism in society by furthering the expansion of 
urban institutions and a maturing of the urban hierarchy. Public projects will 
be started for roads, railroads, communications, electric power, housing, irri- 
gation, schools, health, and various forms of resources development. Initially, 
the tendency will be for projects to be centered upon cities and the areas 
immediately surrounding them. But as progress continues to be made, as 
successes are beginning to be scored, as the voices of disaffected intellectuals 
become louder and more urgent, as surpluses of capital accumulate, public 
projets will also penetrate into remoter and less developed regions. 

Behind these efforts will be discovered the spirit and the social patterns of 
an administrative class, resident in cities, and acting as surveyors of the 
creative, organizing powers of the city. In the conduct of their work, adminis- 
trators as a class are largely rational, impersonal, and socially responsible. 
Their outlook is materialistic, and their thinking geared to the scientific-tech- 
nological world-view. Of course, there will be waste and graft and self-seeking 
associated with any administrative system, but the standard by which adminis- 
tration will be judged emerges as self-evident from this description of the type. 


2% John Chadwick, “A Prehistoric Bureaucracy”, Diogenes, summer 1959, pp. 7-8, 
cites evidence to this effect for Mycenaean Greece around 1500 B.C. 

26 John Friedmann, “Introduction to the Study and Practice of Planning”, International 
Social Science Journal, IX, no. 3 (1959), pp. 327-339. 
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The Entrepreneurs. If intellectuals are responsible for the formation of a 
social space, and administrators for political-administrative space, it is the 
enterprising spirit in economic affairs that is responsible for organizing eco- 
nomic space. Enterprise, despite significant exceptions, is to a large extent an 
urban phenomenon. It is the city as a center of economic affairs that breeds 
that restless type, the entrepreneur, venturesome, ambitious, and always ready 
to strike out in new directions. 

What is meant by an effective economic space becomes evident as we at- 
tempt to visualize a geographic area whose limits are defined by a higher 
relative frequency of economic transactions within it than between itself and 
any other area. Internally, an economic space will have a structure defined 
by (1) the location of its centers of economic activity, (2) their functional 
characteristics, (3) the physical extent of local market areas, and (4) the 
flows of goods and services between cities and regions. Preconditions to its 
establishment are a common money economy, a common market area, and a 
common set of economic rules necessary for obtaining economies of scale. 
The boundaries of the area over which these principles extend draw the rough 
outlines of a rudimentary economic space possessing as yet little internal 
structure and organization. A common or freely convertible medium of ex- 
change—the first condition of a space economy—is basic to realizing external 
economies of buying, selling, and investing and to functional specialization 
according to the principle of comparative advantage. The continued division 
of the economy into a monetized and subsistence sector where barter is pre- 
dominant, precludes the creation of a unified economic space. Similarly, the 
existence of artificial obstacles to trade and to the flows of capital and 
labor—whether through customs tariffs or other institutional devices—will 
tend to divide an area into as many regional economies, each striving to 
attain to a degree of self-sufficiency and seeking to protect itself against the 
actions of competing regions. Finally, as a third precondition to the forming 
of an economic space, the rules of economic conduct must be the same 
throughout an area, preparing institutional foundations for centralizing certain 
activities and effecting essential economies of scale. Banks, stock exchanges, 
corporations, cooperatives, and labor unions are all means for carrying out 
economic activities more efficiently. They represent a significant step towards 
a maturing space economy, they are the focal points of economic power from 
which will flow the multipliticy of urban influences for organizing economic 
life. 

These preconditions to the further development of space economy are 
usually brought about in concert with the creation of a political-administrative 
space, throwing into relief the intimate connection which exists between eco- 
nomy and government. For the issuance of money and the control of its value 
as a medium of exchange, the elimination of barriers to trade and to the flows 
of capital and labor, and the enactment and enforcement of basic economic 
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legislation, are normal functions of the State. These preconditions will exist 
in areas where the effective powers of administrative hierarchy extend. There- 
fore, a primitive political-administrative space precedes the further elaboration 
of an economic space into its structural components. But once the general 
outlines of economic space have been defined, the evolution of social and 
political-administrative institutions runs parallel to the progressive differentia- 
tion of economic space. Eventually, the three types of space will become so 
intertwined that they become indistinguishable from one another. This move- 
ment towards the spatial integration of the social system as a whole is accom- 
panied by and at one with the processes of economic growth. 

The internal structure of the space economy, as suggested above, is the 
result of investment-location decisions and of the rational economic calculus 
which underlies them. Within the framework of a rudimentary space eco- 
nomy, these decisions lead to increasing areal specialization as determined by 
natural resource advantages, distance to existing markets and to sources of 
raw material, available labor supply, climate, topography, etc. Such speciali- 
zation will come to a head in the city, each city acting for its own immediate 
region as a supplier of credit and capital, as a buyer and seller of products, as 
a processor of locally produced materials, standing in line of communication 
with other cities in the emerging hierarchy of city regions and regions of 
interdependency. For specialization is, of course, feasible only because of 
trade and the exchange of goods. 

It is the cities that have accumulated the largest economic surpluses for 
investment, and it is urban interests that make investments and thus give shape 
to the maturing space economy. It is completely natural that urban enterprises 
should seek out other cities and regions as the most logical localities for these 
investments. For cities: 


1. Occupy the most stategic points of access within an area, being situated at the 
nodal points of a transport and communication network at some one place 
within the hierarchy; 

2. Offer the possibility for realizing substantial external economies through cer- 
tain public services they provide in common to all citizens: water, sanitation, 
police protection, and electric energy; 

3. Possess a variety of services, including those of communication, and certain 
institutional arrangements for facilitating the smooth flow of economic trans- 
actions; 

4. Have the largest relative market potential, wealth and population being con- 
centrated in cities, with industries forming inter-related complexes of mutually 
supporting production activities; and 

5. Provide for agreeable and comfortable living according to the almost univer- 
sally desired urban standard. 


Attrition of dual economy through the location decisions of urban investors 
is one of the principal effects of investment activities. It is the entrepreneur 
who first introduces money economy on a large scale into subsistence-barter 
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areas. It will be his decisions that result in the differential centralization of 
economic activities, bringing about the rise of cities in the wilderness, and 
drawing these cities into an ever tighter network of trade and economic rela- 
tions of all kinds, thereby enlarging the effective economic space and adding 
to the total resources of society. At first, his purpose will tend to be narrowly 
self-seeking, as he will consider non-urban areas primarily fit for the colonial 
exploitation of their natural resources. But gradually, this unenlightened 
policy will yield to a dawning recognition that between city and rural areas 
exists indeed a mutuality of interests. For in the end, the urban product 
markets will be limited by the purchasing power of the population of both the 
city and its hinterland. The State, however, may be sooner aware of this 
complementarity than private individuals and will therefore frequently assume 
the role of entrepreneur in the development of the city’s former “colonial” 
domain. 


VI. SUMMARY 


This essay has sought to bring out salient points that can throw light both upon 
the vexing problems of cultural transformation and on the related phenomena 
of economic growth. It has employed concepts that are relatively recent in the 
social sciences and that when synthesized provide the elements of a theory of 
social change. The five main concepts are: the city as a cross-cultural type; 
the functional urban hierarchy; the nodular regional structure; effective social, 
political-administrative and economic space; economic growth as being part 
of a more comprehensive process leading to successively higher levels of 
integration of the social system. 

From the concept of the city as a cross-cultural type it follows that there 
are no fundamental distinctions between industrial and preindustrial cities, but 
both are sharply distinguished from communal village life. All cities have in 
common a way of life that is characterized by varying degrees of social 
heterogeneity and cultural vitality, and by inventiveness, creativity, rationality, 
and civic consciousness. From the fact that cities and the regions related to 
them may be seen as functionally differentiated and arranged in hieratic 
fashion it follows that the extent of urban influence will vary with (a) the stage 
of evolution reached by the hierarchy as a whole, and (b) the relative position 
of any given city within the hierarchy. 

Economic growth has to be seen as part of a comprehensive process of 
cultural transformation. From the ruthless destruction of old social forms no 
aspect of society will be spared. It is the influences spreading outward from 
cities that accomplish both the disruption of the traditional social patterns 
and the reintegration of society around new fundamental values. The city 
acts as a coordinating, space-creating force, thus achieving the integration of 
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the social order in its spatial dimensions. Intellectuals, administrators and 
entrepreneurs are the city’s agents in this task. With their success in organ- 
izing the life of a society, both as a pattern of activities and as a pattern in 
space, the traditional notion of a city as a place having definite geographic 
limits will tend gradually to disappear. Just as Karl Mannheim speaks of 
fundamental democratization as one of the tendencies of our age, so one may 
speak of fundamental urbanization as the end-result of modern economic 
growth. With this, the former distinction between town and country will be 
blurred and will leave a thoroughly organized, impersonal, and functionally 
rational society to carry on. 


JOHN FRIEDMANN 
Massachusetts Institute 
of Technology 


SOCIAL SECURITY, INCENTIVES, AND CONTROLS 
IN THE U.S. AND U.S.S.R.* 


One of the most important developments in the relationship between the state 
and the individual citizen during the present century has been the growth in 
the rights of the citizen to claim economic services and cash benefits from the 
state. Social security programs, which have appeared in nearly every country 
of the world, are a central feature of this development.' Their main purpose 
has been the prevention of poverty through protection of the individual and 
his family against loss of income and against certain financial burdens. The 
growth of these rights, while greatly enriching the status of citizenship, has 
always been confronted with certain fundamental economic and social 
questions.2 What is likely to be the long-run effect on the work habits and 
productivity of the mass of the people once a nation has eliminated the fear of 
destitution? Will a growing sense of security increase productivity? Or is it 
likely that the more surely individuals can count on essential services and 
minimal incomes, the greater will be the danger of drifting into indifferent 
work habits? Such a drift would probably take the form of a subtle change in 
values rather than a dramatic shift in attitude. Whatever the effect may be, it 
must certainly depend on the nature of the rights granted, social values and 
attitudes, and a country’s economic and socio-political order. 


* Research in the area of this paper was done with financial assistance from the Ford 
Foundation and the Industrial Relations Section of Princeton University. For counsel 
and helpful criticism I am indebted to Dean J. Douglas Brown, Mr. Robert J. Myers, 
and my colleague Professor E. O. Edwards. Responsibility for the content rests solely 
with myself. 

‘ A note on terminology. “Social security” in this paper is used as a generic term 
for governmental measures designed to protect individual or family income and to 
provide certain services. It includes social insurance, public assistance, and social service. 
“Social insurance” is used to refer specifically to programs with work-related benefits 
which are financed at least in part by specific taxes. “Public assistance” is used for 
programs financed out of general revenue with benefits given on the basis of need. 
Most of the discussion will have reference to social insurance programs. 

2 Those opposing social security programs have always stressed presumed harmful 
effects. Those who favor them are more interested in finding out at what point and 
under what conditions public income guarantees may have adverse economic effects. 
T. H. Marshall throws interesting light on this question in tracing the growth of citizen- 
ship rights from the acquisition of civil rights in the 18th century, to political rights 
in the 19th, to social rights in the 20th century. See Citizenship and Social Class 
(Cambridge, 1950). 
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The historic stress on individualistic self-reliance and political freedom and 
the restrictions on state intervention under American capitalism are often 
considered polar opposites of the collectivist mentality and institutions of 
Soviet socialism. The Soviet system is based on highly centralized economic 
and political control and inevitably fosters the individual’s economic depend- 
ence on the state. These divergent environments offer an opportunity for a 
comparative approach to the complex questions raised above. This article 
uses the comparative method to explore the relationship between social se- 
curity rights and production implications in the two countries. 

Aside from the inherent interest of this question, its discussion is made 
timely by the remarkable recent increases and anticipated growth in social 
security expenditures in many countries, including the U.S. and U.S.S.R.% 
How these large sums and the administrative agencies controlling them will 
affect economic behavior and processes is becoming increasingly important.‘ 
For purposes of dealing with this question, we may look upon social security 
as a system of secondary income distribution, a system which is different in 
its distributive principles and primary objectives from the economy’s function- 
al income distribution. Functional income payments go to employed factors 
of production. They perform their productive function when they attract and 
allocate these factors in accordance with economic efficiency. Income from 
social security, on the other hand, is oriented, at least in the first instance, to 
the needs of its beneficiaries rather than the requirements of the production 
process. Social security payments go chiefly to totally or partially unemployed 
and unemployable persons, in other words, persons who are in the main 
separated from productive activity. As all income payments, they tend to 
have an impact on both the supply and the demand side of the economy’s 
output. Social security income affects the economy’s level of effective demand; 
its timing and amount can be designed to contribute to economic stability. To 
have an effective impact on the supply side, the distributive pattern and eligi- 
bility conditions of social security must be coordinated with functional income 
distribution and with other factors affecting production costs. 


3 In the U.S. public income-maintenance program expenditures rose from $9.149 billions 
in 1949-50 to $26.146 billions (projected) in 1959-60. The U.S.S.R. state social insurance 
budget rose from 17.2. billion rubles in 1950 to 70.2 billion rubles (planned) in 1960. 
Figures for the U.S. are from Ida C. Merrian, “Social Security Status of the American 
People”, Social Security Bulletin, XXIII, No. 8 (August 1960), p. 8. U.S.S.R. data are 
from “Tsentral’noe Statisticheskoe Upravlenie pri Sovete Ministrov SSSR”, Narodnoe 
Khoziaistvo SSSR v. 1958 Godu (Moscow, 1959), p. 906, and from A. Larin, “Leninskie 
Printsipy Sotsial’nogo Strakhovanii, Vottloshchaiutsia v Zhizni”, Okhrana Truda i 
Sotsialnoe Strakhovanie, No. 3 (March 1960), p. 9. 

4 The broader implications of social security are stressed particularly in recent German 
literature. See, for instance, H. Achinger, Sozialpolitik als Gesellschaftspolitik (Ham- 
burg, 1958), and H. Hensen, Die Finanzen der sozialen Sicherung im Kreislauf der 
Wirtschaft (= Kieler Studien, No. 36) (Kiel, 1955). Myrdal also stresses the need to 
integrate the social security edifice in Sweden with “the whole system of public 
policies”. G. Myrdal, Beyond the Welfare State (New Haven, 1960), p. 66. 
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Many problems are inherent in the attempt to make social security serve 
adequately the needs of its beneficiaries and at the same time use it as an 
instrument of economic incentive and control. To see how the U.S. and the 
U.S.S.R. differ in their approaches to these problems, we shall begin with an 
examination of social security rights, since these determine the principles of 
benefit distribution in the two countries. 


SOCIAL SECURITY RIGHTS AND BENEFIT DISTRIBUTION 


The American System 


Social security income, unlike functional income, cannot be distributed 
“blindly” through the working of an impersonal market mechanism. The 
state has to decide under what circumstances and in what degree individuals 
and their families will be supported. Such decisions are necessarily interrelated 
with prevailing views on the powers and duties of the state, the rights and 
responsibilities of individuals, and on an evaluation of the economic justifi- 
cation of support and its consequences. 

The interaction of these factors in the shaping of a country’s social security 
system is a complex historical process. Only a broad outline of major shifts 
in ideas and attitudes leading to the present American system can be sketched 
here. The absence of serious social security planning in America until the 
1930’s was not due to any stifling of widespread demands for such benefits. 
This absence, a historian points out, “reflected a positive philosophy . . . that 
it was up to the individual to work, save, and succeed”.® It was an affirmation 
of a faith in a certain uniqueness of the country’s economic and social system. 
According to the dominant views, the country was so full of opportunities for 
economic self-help that support by the state could be largely ignored or re- 
jected as both harmful and unnecessary. 

To be sure, insecurity and personal misfortune were not denied, nor could 
cases of chronic poverty be entirely overlooked. But insecurity was considered 
an essential stimulus to economic drive, and relief of personal misfortune was 
a task for voluntary private charity. Chronic poverty, on the other hand, was 
accounted for largely in terms of character deficiency. The poorest groups 
were made up mainly of Negroes and recent immigrants. In the explanation 
of their lot, sociological theories about racial characteristics, which were most 
in vogue during the decades of heavy immigration, reinforced the arguments 
about individual shortcomings as a cause of economic distress. So long as 


5 F.L. Allen, “Economic Security: A Look Back and A Look Ahead”, in The American 
Assembly, Economic Security for Americans (New York, 1959), p. 14. 

6 The most forceful presentation of this view is probably in William G. Sumner, What 
Social Classes Owe to Each Other (New York, 1883). 
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shiftlessness, laziness, lack of prudence and forethought, or ungrateful children, 
which may be evidence of faulty rearing and care by the parent, were re- 
garded as the source of indigence, the poor could have no strong claim against 
society.. On the contrary, to give them assistance might only encourage their 
“evil” habits and help them escape the “natural” punishment for their 
weaknesses. 

The provision of restricted public assistance to recognized paupers was, of 
course, part of Anglo-American tradition, and its legitimacy, in the sense of 
acceptability to the community, was not in doubt while America industrialized. 
The legitimacy of social insurance, however, was an entirely different matter, 
for it meant superimposing upon the private enterprise system state planned 
support of individuals and families, regardless of their need and without 
deterrent. 

The implied dependence on the state was felt to pose serious threats to 
individual freedom, thrift, and self-help, which have always been considered 
the backbone of American economic vitality. The presence of these deep 
feelings about a fundamental incompatibility of such compulsory measures 
with the American free enterprise system helps to account for the fact that by 
the early 1930’s the United States, the most important industrial power in the 
world, was at the same time the greatest laggard among industrial countries 
in the development of social security. For a quarter of a century protection 
against industrial accidents alone was thought to be an acceptable field for 
social insurance. And this was made acceptable by an extension of the 
concept of employer liability and reliance on state police power, rather than 
on any welfare state concept. Other forms of social insurance were associated 
with socialism and state paternalism. They were sensed to be the product of 
class-conscious governments, governments which admit that not all citizens 
have equal opportunities, that some social groups cannot fully provide for 
themselves and are therefore entitled to special protection. 

Rather interesting shifts in ideas and attitudes occurred when the spectac- 
ular distress of the 1930’s made massive state relief measures unavoidable. 
Now it was officially recognized not only that large numbers of people were 
becoming economically dependent through no fault of their own, but also that 
this was a permanent rather than merely a temporary problem.” While this 
recognition removed some of the obstacles to the introduction of social se- 
curity, it did not eliminate the deeply-rooted American dislike for any arrange- 
ment which ties the welfare of large numbers of individuals to benefits pro- 
vided by the state. In defense against latent and overt arguments that such 


7 


See the President’s message to Congress, June 8, 1934, Congressional Record, LXXVIII, 
Part 10, pp. 10769-10771; and the report of the Committee on Economic Security in 
U.S. House of Representatives, 74th Congress, 1st Session Hearings Before the Com- 
mittee on Ways and Means on H. R. 4120 (Washington, D.C., 1935), pp. 19-20. 
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an arrangement threatens individual freedom and economic self-reliance, the 
framers of the American social security system put great emphasis on the idea 
that social security, unlike ordinary relief measures, was not at all a govern- 
ment handout but mainly a social mechanism for the realization of the tra- 
ditional ideals of economic self-help. Professor J. Douglas Brown, a staff 
member of the Committee on Economic Security appointed by President 
Roosevelt, has stated recently: “We wanted our government to provide a 
mechanism whereby the individual could prevent dependency through his 
own efforts... To us social security was a social mechanism for the pre- 
servation of individual dignity ...”® According to this view, the American 
approach to social security is a conservative force which strengthens rather 
than weakens economic self-help and other individualistic values. 

Although social security inevitably involves governmental intervention in 
the distributive process, the basic concern of the American approach was to 
keep this intervention as passive as possible. This concern, due to individual- 
istic and equalitarian legacies, accounts for certain fundamental features of 
American social insurance programs which significantly affect their distributive 
aspects. First, the extent and levels of benefit have always been geared to an 
acceptable minimum, rather than to universality of coverage and comprehen- 
siveness of benefit at maximum feasible levels. Second, the programs treat 
all individuals alike, without relating eligibility to socio-economic status, 
which until recently was typical of European programs. Third, and most 
fundamental, benefits under these programs are said to be on a “contributory- 
contractual” basis. 

The stress on the concept of contract has ideological rather than legal 
significance. Official educational literature at the inception of the system 
emphasized the idea that benefits were not to be a matter of state benevolence, 
which presumably could subject them to governmental whims, but a “matter 
of right”. Of course, in any country where social security is established by 
law, individuals who qualify under the law obtain benefits as a matter of 
statutory right. The American concern with benefits as a “matter of right” 
has to do with the basis of this right. Many countries, including the Soviet- 
Union, treat social security as a “constitutional” or “social” right, something 
to which the individual is conditionally entitled simply because he is a member 
of the given social collectivity. But the philosophy of social solidarity which 
underlies this conception of social security clashes hard with traditional 
American individualism. The guiding idea in American social insurance is 
that the individual earns the right to benefit through payment of contributions 


8 “The American Philosophy of Social Insurance”, Social Service Review, XXX, No. 1 
(March 1956), p. 3. 

® For a discussion of this idea see C. Marti Bufill, Tratado comparado de Seguridad 
Social (Madrid, 1951), pp. 106 ff. 
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by himself and on his behalf. Although workers in many countries pay contri- 
butions, these do not usually carry the significance they do in the United 
States, where they imply a quasi-contractual relationship between the citizen 
and the state. Nevertheless, the act of contributing, while it has important 
political advantages, can only bind the government morally, rather than 
legally, to render specified benefits. 

The emphasis on relating benefits to a contributory contractual basis, which 
precludes financing from general revenue, is an outstanding manifestation of 
the traditional ideals of self-help and independence carried over into a govern- 
meatal “mutual help” program. It reflects the desire for a system under which 
the individual would merely use the governmental mechanism to help himself, 
without otherwise relying on state aid. It reflects also a desire to safeguard 
individual independence by establishing a “contractual” relationship which 
limits governmental discretion in the collection of contributions and distri- 
bution of benefits. Thus, the contributory-contractual principle, which is the 
basic distributive principle of American social insurance, is intimately related 
to American social values and attitudes. It puts the right to social security on 
a modified self-help basis, which is in the main a restrictive approach. It 
restricts benefits to those by or for whom contributions have been paid, while 
many needy persons may be overlooked.'° 

One implication of a strict interpretation of the principle is that total accu- 
mulated contributions should determine the level of the disability or old age 
pension to which an individual is entitled, but in practice this emphasis on the 
equitable interest presents many problems and has been progressively diluted 
in the evolution of Old Age, Survivors and Disability Insurance. Our main 
concern here, however, is with the restrictions the contributory contractual 
approach puts on the use of social insurance funds and institutions for pur- 
poses of promoting incentive and effecting control. Although individual 
benefits are only indirectly related to contributions by or for the individual, 
the U.S. Congress insists that total disbursements of benefits stay within the 
limits of contributed funds and interest. This approach tends to impose rather 
inflexible income and expenditure patterns and calls for maintaining definite 
relationships between contributions and benefits over time. To safeguard the 
financial integrity of the system, and hence the individual’s unhindered right 
to benefits, it is felt that contributions and disbursements must be governed 
solely by the internal requirements of the programs. What this implies for 
economic policy will be discussed after an examination of the exactly opposite 
Soviet approach. 


10 In a strict legal sense this is not quite correct since an employer's failure to pay 
social security taxes does not thereby deprive his employees of their right to benefits 
if their employment is covered by the law. For persons not eligible the American 
system relies on public assistance, which pays benefits on the basis of demonstrated need. 
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The Soviet System 


If the atomistic concepts of society and the economy underlying nineteenth 
century capitalism were a hindrance to the introduction of social security, the 
sense of solidarity and the relationship of state and society in socialist ideology 
were highly congenial to it. The Soviet citizen’s right to social security rests 
on a historical basis which goes back to the early years of Russian socialism. 
Although Marx made only an incidental reference in his writings to “funds for 
those unable to work”,!! Lenin showed repeated interest in this question and 
has earned, if not all, at least some of the honor done him by Soviet writers 
in this field. The first record of Lenin’s interest in this matter dates to 1895, 
when he included social security proposals in the reform program he was 
then preparing."? He also is given major credit for the social security demands 
embodied in the “Labor Program” adopted in 1903 by the Second Congress 
of the Russian Social Democratic Workers’ Party. The measures envisaged at 
that time called for “State insurance for old people and people completely or 
partially incapacitated, out of a special fund created by a special levy on the 
capitalists.” 18 Most important, however, was the plan he advanced at the 
Prague Conference of the Bolshevik Party in 1912, a plan which called for 
comprehensive insurance of all wage and salary earners against unemployment 
and all losses of capacity to work. Benefits were to equal the worker’s wage 
and be paid for entirely by the employer and the state, but control of the 
system was to be completely in the hands of the insured.‘ Although Lenin’s 
program was part of an attempt to belittle the rather limited social insurance 
scheme then under consideration by the Tsarist government, it nevertheless 
supplied the foundation for the prominence of social security among the 
means by which the Soviet state would carry out its welfare policy. 

For the Bolsheviks, social security, as the preamble to the 1903 Program 
indicates, was a means to strengthen the workers’ “capacity to fight for their 
emancipation” .‘*> Lenin was convinced, and his successors still are, that capi- 
talism is incompatible with genuine social security. He urged his followers to 
agitate against the “illusory” Tsarist proposals and assured them that “the 
necessary condition for the realization of insurance reforms that answer the 
real needs of the proletariat is the definitive overthrow of Tsarism...” 1° After 
the Tsarist government had established its modest insurance scheme, the 
Bolsheviks urged their followers to participate in its administration and use it 


11 K. Marx, Critique of the Gotha Programme (London, 1943), p. 10. 

12 “Teninskaia Strakhovaia Programma”, Okhrana Truda i Sotsial’noe Strakhovanie, 
No. 5 (November, 1958), pp. 68-72. 

18 The program is contained in M. Dewar, Labour Policy in the U.S.S.R. 1917-1928, 
(London, 1956), pp. 158-159. 

4 ~V. I. Lenin, Sochineniia, 4th ed. (Moscow, 1948), XVII, p. 427. 

18 Dewar, op. cit., p. 158. 

16 Lenin, op. cit., p. 428. 
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for revolutionary purposes.'7 The struggle for the overthrow of Tsarism and 
capitalism became in part a struggle for the establishment of comprehensive 
social security, which has been considered one of the main fruits of the 
“victory of the working class over capitalism”. In the very first days of its 
existence, on November 14, 1917, the Bolshevik government felt compelled 
to issue a declaration acknowledging that the “Russian proletariat has placed 
on its banners comprehensive social insurance for all hired workers and for 
all urban and rural poor”, and that the government “shall without delay 
proceed with the promulgation of decrees for total social insurance”.1* The 
Declaration also enunciated five principles, of clear Leninist inspiration, on 
which to base the planned system: (1) inclusion of all wage and salary earners 
and all urban and rural indigents, (2) coverage of all income hazards, (3) 
financing entirely by employers, (4) compensation to equal at least full wages 
in case of loss of work capacity and unemployment, (5) complete self- 
administration by the insured. 

Taken literally, these principles are not a little heroic. They are just as 
naive as the once prevalent American attitude that any socially guaranteed 
income scheme is bound to have adverse incentive effects. An almost un- 
restricted promise to wage and salary earners of full wage compensation, 
combined with “complete self-administration” by those who draw benefits but 
do not bear the cost, would in time inevitably have adverse effects on work 
habits. It is not surprising that when these promises were put into the form 
of concrete programs they were pragmatically trimmed to the dimensions of 
reality. 

It is not possible to consider here the multitude of decrees and directives 
which began to be issued in 1917. They reflect experimentation in method 
as well as important shifts in policy in response to changes in the economic 
situation and in over-all economic policy. Many of the early, generous 
measures existed mainly on paper and had very limited practical significance 
in an era of monetary instability. However, the evolution of Soviet social 
security policy since then is of great interest from the point of view of the 
questions raised at the beginning of this paper. Having committed itself not 
only to a comprehensive social security program but also to a government 
controlled economy, the Soviet rulers soon realized the labor discipline and 
productivity implications of social security. Somehow they had to decide in 
what manner the distribution of social security benefits should be guided by 
the needs of the beneficiaries or by the requirements of the production process. 

The evolution of Soviet policy toward extensive use of social security pay- 


17 See the resolutions of the Central Committee of the Russian Social Democratic 
Workers’ Party in 1913-1914, in Nauchno-Issledovatel’skii Institut Professional’nogo 
Dvizheniia, VKP(b) i Profsoiuzy o Sotsial’nom Strakhovanii (Moscow, 1934), pp. 44-48. 
18 A. S. Krasnopol’skii, Osnovnye Printsipy Sovetskogo Gosudartsvennogo Sotsial’nogo 
Strakhovaniia (Moscow, 1951), pp. 13-14. 
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ments and institutions for purposes of economic incentive and control will be 
considered below. To understand this evolution one must bear in mind not 
only the character of the Soviet economic and political order but have some 
acquaintance with basic Soviet social insurance ideas. The government’s 
conception of the citizen’s right to benefits enters into many decisions where 
the interests of beneficiaries and those of the economy in general are not ne- 
cessarily identical. It influences the determination of eligibility, the fixing of 
the structure and level of benefits, and administrative practices. In all these 
areas the government can discriminate between individuals and groups ac- 
cording to its view of their rights and needs and the broader interest of state 
and country. It was for the express purpose of restricting this kind of dis- 
crimination, and the exercise of power over individual welfare it implies, that 
the founders of the American system stressed the “contributory-contractual” 
principle and the idea that the individual earns his benefits. 

The character of Soviet thought in this respect is quite the opposite from 
the American, although no less ambiguous. It stresses, on the one hand, that 
benefits are a free gift from the state, an act of governmental benevolence, a 
manifestation of socialist humanism. Soviet workers have been told by their 
leaders that every “figure in the state social insurance budget . . . breathes the 
warmth and paternal care which our leader and teacher Comrade Stalin 
manifests daily and hourly toward all people, great and small”.1® On the other 
hand, as was noted earlier, social security is treated also as an historic right of 
the working population, a right which has been incorporated into the Consti- 
tution. Article 120 of the Constitution (1936, as amended) states in part that 
“Citizens of the U.S.S.R. have the right to maintenance in old age and also in 
case of sickness and disability”. Conditions governing the receipt of benefits 
and the benefit structure can be quite different depending on the extent to 
which they are based on the theory that benefits are a free gift or on the theory 
that they are a basic right of the worker. As a gift benefits can legitimately 
serve primarily the purpose of the giver, but as a right they definitely limit the 
freedom of the giver. The possibility of the theoretical conflict suggested here 
disappears, however, for all practical purposes, when attention is paid to 
Article 12 of the Constitution, which is an important corollary to Article 120. 
Article 12 states in part that “Work in the U.S.S.R. is a duty and a matter of 
honor for every able-bodied citizen, in accordance with the principle: ‘He who 
does not work, neither shall he eat’.” 

In the context of the questions raised earlier it is highly significant, and 
certainly not accidental, that a constitution which guarantees the individual’s 
maintenance also imposes upon him the duty to work. And conversely, the 


19 Statement by N. M. Shvernik at a meeting of trade union activists, May 25, 1938, 
quoted in A. S. Krasnopol’skii, “On the Nature of Soviet State Social Insurance”, 
Current Digest of the Soviet Press, Ill, No. 46 (Dec. 29, 1951), 4, translated from his 
article in Sovetskoe Gosudarstvo i Pravo, No. 6 (June 1951), pp. 62-69. 
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duty to work implies a right to maintenance that goes beyond any individual 
merit of support, since maintenance of the worker is then more nearly like 
the maintenance of capital. In fact, the concept of the maintenance of the 
efficiency of the “human capital” is a basic and highly interesting ingredient 
of Soviet social insurance thought. “In the society which is founded on labor, 
where the exploitation of man by man has been eliminated . . ., where people 
are treated as the most valuable capital ... comprehensive care of aged and 
disabled members is natural and inevitable.” 2° Actual practice, as will be 
seen below, has become more consistent with this revealing statement in recent 
years than was the case earlier. 

Nevertheless, income maintenance rights in the Soviet Union, as in the 
United States, are conditional rather than absolute. Being a citizen, or a piece 
of “human capital”, is not sufficient for benefit eligibility. Moreover, in 
neither country do eligible citizens have an equal right to support; both relate 
benefits to previous wages, in contrast to the more egalitarian British and 
Swedish systems, which pay mainly flat benefit amounts.2! But even if in the 
two countries studied differential benefits serve similar incentive purposes, 
the concepts behind these differentials reveal interesting differences. In 
America the higher paid worker pays a larger contribution, and, on the basis 
of the “contributory contractual” principle, is entitled to higher benefits. But 
the Russian worker cannot “earn” differential benefits in the sense that the 
American worker does, unless his earnings are somehow related to payment 
for benefits. But that would undermine the idea that benefits are a gift of the 
state and would weaken the propaganda value of the system as well as its 
flexibility in the pursuit of broader economic and political goals. Furthermore, 
contractual social insurance concepts run counter to Soviet ideas about the 
nature of the relationships between individuals and the state. 

In Soviet thinking, benefits are in the nature of a reward for loyal per- 
formance of duties, which is not quite compatible with the contractual idea of 
an exchange of benefits for premium payments. Krasnopol’skii, in one of the 
few theoretical examinations of the Soviet system, puts particular stress on 
this point: 


... mutuality and reciprocity ... are not to be found in the mutual relations of the 
parties in state social insurance. The obligation here lies not on both parties, but 
only on one—the agency of state social insurance is under obligation to issue funds 
and to set and pay pensions or other forms of subsistence . . ., whereas the worker 
or employee has no reciprocal obligations to the agencies of state social insurance.*? 


20 Krasnopol’skii, Osnovnye Printsipy ..., p. 54. Italics are mine. 

21 Jt is noteworthy, however, that in 1959 both Great Britain and Sweden introduced 
graduated benefits on top of a flat base rate, which is a move away from the 
traditional income equality aim in favor of incentive considerations. 

“On the Nature of Soviet State Social Insurance”, p. 6. It may be worth pointing 
out also that while in America a worker may institute a civil suit in a U.S. court to 
enforce his benefit claim, Soviet courts have no such jurisdiction. This does not mean 
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This deliberate avoidance of the contract fiction has the virtue of being con- 
sistent with the other fiction, that benefits are a gift, but it implies a rejection 
of the Soviet wage principle “to each according to his work”, which would be 
one way of justifying differential benefits. Krasnopol’skii clearly states the 
inapplicability of the wage principle to social insurance, for benefits are not a 
payment for work done. But, he argues, “The level of consumption that the 
given person has reached is taken into consideration when he is granted dis- 
ability aid out of the special funds set aside for purposes of socialist mutual 
aid.” °° Soviet benefits are, in fact, always related to recent earnings, even in 
the case of old age benefits. The contractual approach would suggest, of 
course, that they be based on the total amount of contributions paid, that is, 
on the total period in covered work. 

Nevertheless, just as the American system has never awarded benefits in 
direct proportion to total contributions, so is it impossible to provide a simple 
principle of Soviet benefit distribution. The Soviet government has always 
used the social security system in a highly pragmatic manner, to suit its eco- 
nomic and social planning purposes. It feels free to discriminate between 
union and non-union members and between individuals with identical earnings 
engaged in different occupations, industries, or locations. The government 
also feels free to introduce non-economic eligibility criteria. For instance, an 
individual may count as part of his work record required for old-age pension 
eligibility the time he spent in “bourgeois” jails for revolutionary activity and 
periods he was unemployed for political reasons in “bourgeois” countries. On 
the other hand, those who committed a crime against the state in enemy 
occupied territory during the war or as displaced persons may not count their 
war-time work record toward meeting the required work stage for old-age 
pension eligibility. 

It is apparent from the foregoing analysis that the distributive philosophy 
of a social security system is a product of historically interacting forces and 
is necessarily intimately related to a country’s economic and political system. 
American social insurance concepts have developed in an environment with 
strong individualistic and laissez faire traditions. Consequently, the American 
system tries to minimize the role of the state and restrict it as much as possible 
to the passive provision of a legal framework and administrative machinery. 
The American social insurance system, in effect, is somewhat of a public 
trustee of the properties of many individuals, which gives it a semi-autonomous 
existence. It operates mainly in the interests of “insured” individuals, and its 


that a Soviet worker can be arbitrarily deprived of his benefits, but the fact that the 
trade unions and administrative agencies make final decisions reflects an important 
difference in the conception of the worker’s right. See N. G. Aleksandrov, Sovetskoe 
Trudovoe Pravo, 2nd ed. (Moscow, 1959), pp. 359-363. 

23 Krasnopol’skii, “On the Nature of Soviet State Social Insurance”, p. 5. 

24 V. I. Merkulova and I. M. Sakharova, Pensii po Strarosti (Moscow, 1957), p. 31. 
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overriding purpose is to meet its obligations to them. In the Soviet Union, on 
the other hand, social security has always been the mainstay of sccial welfare 
policy. Attempts, in the early years of the regime, to make it a quasi-inde- 
pendent undertaking were definitively suppressed.2° By emphasizing the role 
of the state as a dispenser of “free” benefits and shunning the concept of 
individual equitable interest, the Soviet system has facilitated the development 
of social security as an integral part of the command economy. 


ECONOMIC OBJECTIVES 
The Soviet System 


The Soviet Union has demonstrated that, at least in its environment, a com- 
prehensive system of social security, instead of becoming a threat to pro- 
ductivity, can be molded into a fairly versatile tool of economic incentive and 
labor discipline. For that reason it is most convenient to begin the second 
part of this paper with an examination of Soviet policy and use it as a basis 
of comparison for American experience. 

The development of Soviet policy with regard to economic objectives can 
be divided into three fairly distinct periods: 1917-1929, 1929-1956, and since 
1956. During the first period, especially in the early years, Soviet legislation 
was rather undiscriminating in seeking to protect individuals and their families. 
Characteristic of this approach was the decree of December 22, 1917 which 
entitled all workers to social security, regardless of “the character or length 
of their work”.** Technically, this included even the self-employed peasant. 
In fact, a decree of October 31, 1918, which was apparently valid until 1922, 
though probably not enforced, defined coverage to include all those “whose 
means of subsistence is derived only from their own work, without exploiting 
the work of others”.2”? Highly indicative of the initial strength of the idea 
that any worker had a historic right to social security was the absence of any 
service requirement as a condition of eligibility. An eight year requirement 
for sickness and disability benefits introduced in 1921 was quickly found 
impractical and discarded as far as sickness benefits were concerned. Although 
it was retained for disability pensions, it seems to have been indifferently 
enforced in actual practice. The intent of these requirements was not to make 


25 On administrative developments see G. V. Rimlinger, “The Trade Union in Soviet 
Social Insurance: Its Historical Development and Present Function’, Industrial and 
Labor Relations Review (April, 1961). 

26 See L. Ia. Gintsburg, Trudovoi Stazh Rabochikh i Sluzhashchikh (Moscow, 1958), 
p. 74. 

27 The existence of the decree does not mean that in practice self-employed persons 
actually received benefits. Its significance lies in its attitude toward the right to benefits. 
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eligibility a matter of individual merit but to restrict benefits to bona fide 
members of the “working population”. This spirit was still abroad in 1925, 
when a regulation appeared providing that a worker was entitled to sickness 
benefits as long as he held a job, or within a year after he quit working. 

By 1926, however, as benefit levels improved, the official mood began to 
change. A regulation of that year stipulated that a worker would be in- 
eligible for sickness benefits unless he held a job within the last two weeks 
before making his claim. Furthermore, at the VIIth Trade Union Congress, 
held in December, 1926, a proposal was debated that sickness benefits be 
paid only to workers who met a definite service requirement. Such a require- 
ment was enacted into law in March 1928, on the eve of the central plan era. 
An even more striking indication that from now on the individual, despite his 
“historic right” to social insurance, must prove his merit, was the 25-year 
service requirement of the new old-age pension program inaugurated in 
January 1928. Before then there was no specific old-age pension program, 
but many aged persons retired on permanent disability pensions which had 
only an eight year service requirement, and a retirement age of fifty instead 
of sixty under the new law.8 

These were but straws in the wind announcing the new policy line which 
characterized the second period, from 1929 to 1956. The decision to indus- 
trialize at a forced pace compelled all energies to be directed to that central 
goal, social security payments and institutions included. Official pronounce- 
ments on social security had often stressed that its aim was to raise the 
material well-being of the workers. Until 1929 this seemed to refer merely to 
the addition benefits made to worker income. In the mounting drive to 
industrialize, however, this traditional aim changed its meaning. The familiar, 
direct effects on worker welfare were almost lost sight of as references to 
raising the standard of well-being became increasingly identified with the ob- 
jectives of increasing production and supporting the industrialization effort. 
A Soviet student of social security has aptly summarized the change in policy 
which was inaugurated by the Central Committee of the Party, in a famed 
directive (September 28, 1929) that is still quoted as basic policy in official 
social insurance handbooks: 


The first five-year plan opens a new era in the history of Soviet social insurance. 
Already in 1929 the social insurance organs were fully confronted with the task of 
reorganizing their work to achieve every possible support to the growth of labor 
productivity and every encouragement to shock work and socialist competition, to 
heighten the struggle against absenteeism and labor turnover, and to aid in the 
formation of cadres and the strengthening of labor discipline.®® 


This implied much more than the traditional concern with discouraging dis- 


28 The development of the service requirements is traced in Gintsburg, op. cit. 
20 Ibid., p. 66. 


= 
es 
id 


SOCIAL SECURITY IN THE U.S. AND U.S.S.R. 117 


incentives, which had preoccupied social insurance planners in other countries 
but had been rather neglected in Russia. It was a novel departure aiming at 
the realization of specific production objectives. 

A whole series of regulations and decrees were issued during the 1930’s to 
put the new policy into effect.2° Much of this legislation was of a restrictive 
and disciplinary character. Changes in the direction of positive incentives - 
usually involved discrimination in favor of shock workers and production 
workers in basic industries (fuels, metals, chemicals). In the case of sickness 
benefits, for instance, only industrial production workers and those engaged 
in rail and water transport were entitled to full wages from the first day of 
disability, while others collected 75 per cent during the first five days and full 
wages thereafter. Other common forms of discrimination were preferential 
treatment in the assignment of passes to sanatoria, rest homes, and children’s 
vacation camps, better services, and higher benefit rates and lower service 
requirements for old-age, survivorship, and disability pensions. 

Most important among the measures taken to increase labor discipline and 
encourage steady work habits were the outright abolition (October 1930) of 
unemployment insurance, the further extension of service requirements, and 
the introduction of benefit bonuses based on the work record. An important 
innovation was the principle of “continuous work”, which aimed directly at 
reducing turnover. Although this implied continuous work for the present 
employer, it was necessary from the beginning not to treat all work separations 
as interruptions of the work stage. Subject to such exception, a directive of 
July 23, 1931 provided that full sickness benefits were payable only if a 
worker presenting a claim had been employed in his present establishment for 
at least two years and had done at least three years’ work in covered employ- 
ment. Those failing to meet these requirements, which were imposed also on 
maternity benefits, were entitled to partial payments. Another innovation, 
which applied to disability pensions, was to take the total length of the work 
record into account not only to establish eligibility but to compute graduated 
pensions. By a directive of February 29, 1932, disability pensions were 
increased by 2 per cent of wages for each year worked over 10 and up to 18, 
and by 3 per cent for each year from 18 to 23. This length of service bonus 
was replaced in 1938 by a “continuous work” bonus, which reflected an 
increased campaign to strengthen discipline and reduce turnover. This new 
kind of bonus was one of the measures introduced by the important directive 
of December 28, 1938, which was appropriately entitled: “On Measures to 
Increase Labor Discipline, Improve the Practice of State Social Insurance, and 


30 For a more detailed discussion see S. M. Schwarz, Labor in the Soviet Union 
(New York, Praeger, 1952), Chap, vii; A. Abramson, “The Reorganization of Social 
Insurance Institutions in the U.S.S.R.”, International Labor Review XXXI, No. 3 (March 
1935), 364-382; and “Social Insurance in the U.S.S.R.”, International Labor Review 
XXXVIII, No. 2 (August 1938), 226-242. 
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Combat Abuses in this Area.” Another, more important, innovation of this 
directive was to deny cash sickness benefits altogether (as opposed to paying 
the short-service rate introduced in 1931) to all workers and employees dis- 
charged for disciplinary reason, or who quit voluntarily, until they had been 
reemployed for at least six months (seven months for maternity benefits). 

Of fundamental importance among the measures taken to increase pro- 
duction zeal and discipline was the thorough administrative reorganization of 
the system during the 1930’s. The trade unions, for whom the promotion of 
production zeal and discipline had become more than ever a primary objective 
in the centrally planned economy, were given full administrative responsibility 
for social insurance benefits payable to employed persons.*! They were to 
make sure that workers were fully aware of the discipline and incentive 
features of social insurance, to assist them in obtaining the benefits to which 
they were entitled by law, and to prevent abuses. In addition to the higher 
benefits payable to workers in favored occupations and industries, the unions 
were instructed to give these workers more generous quotas of free and sub- 
sidized passes to health and vacation resorts, to provide more day-nurseries, 
kindergartens, and summer camps for their children, and to grant them 
priority in the payment of benefits, which was significant in part because the 
funds budgeted for the programs were not always sufficient to pay all eligible 
claims. Union disciplinary power and prestige were enhanced as well by the 
fact that non-union workers were entitled to sickness benefits at only 50 per 
cent of the rate applicable to union members. Denial of or expulsion from 
membership thus became a potentially serious financial loss to the worker. 
Furthermore, the unions were entitled to deny benefits to “drifters, trouble- 
makers, and shirkers”.8? Finally, involving larger numbers of union members 
in the day-to-day adjudication, control, and explanation of social insurance 
tules strengthened the unions’ contact with the working masses and their 
ability to stimulate production zeal and to enforce discipline. 

Chiefly as a result of inflation and fixed maximum benefit levels, the social 
insurance pension program was reduced to little more than an empty shell 
during the 1930’s and 1940’s. Before the 1956 reforms the great majority of 
the workers received only 150 rubles a month, a maximum set for ordinary 
pensions in 1932 which had become less than a subsistence minimum.** 
Workers in favored industries, under special programs begun in 1947, were 
given much larger pensions upon reaching retirement age, even though many 
continued to work. These special programs, made necessary by the failure to 
adjust the system as a whole to changed price levels, were started in part to 


31 See Rimlinger, loc. cit. 
32 Decree of September 10, 1933. See Spravochnik Profsoiuznogo Rabotnika (Moscow, 
1958), p. 295. 

33 _R. Schlesinger, “The New Pension Law”, Soviet Studies, VIII, No. 3 (January 1957), 
p. 308. 
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accelerate the restoration of high production levels in basic industries which 
had been severely taxed during the war years. But their very existence high- 
lights how far the welfare of the mass of beneficiaries had been allowed to 
deteriorate in an era of excessive concern with increasing output. 

The re-establishment of a more evenly balanced approach with respect to 
welfare and production objectives is the main characteristic of the third period 
in Soviet social insurance. This period began with the enactment of a series 
of laws, the most important being the new, comprehensive pension law of 
July 14, 1956. A few months earlier, in April, 1956, maternity benefits 
were liberalized,** and February, 1957, improvements were made in the cash 
sickness benefit program.** The main significance of the new laws is that they 
grant considerably larger benefits, especially pensions, and eliminate the 
glaring inequities that had permeated the system during the piecemeal adjust- 
ments of the late 1940’s and early 1950’s. There has also been a relaxation 
of eligibility requirements, although the collective farmers are still excluded 
from state social insurance. But even here a small concession was made by 
a directive of May 3, 1957 which allows a collective farmer who joins a state 
farm to count his continous work years since 1939 toward meeting the 
service requirement for pension eligibility.7 A more important liberalization 
is the decree of the Supreme Soviet of January 25, 1960 which removes the 
six months’ loss of eligibility for sickness benefits for workers who leave their 
jobs of their own will. Such workers now retain the “continuity” of their work 
record, and hence remain eligible, if they become re-employed within one 
month. Disciplinary discharges, of course, will carry the loss of eligibility 
penalty and partly for that reason are officially recommended in cases of un- 
excused absenteeism by a decree of April 25, 1956, which remains in force.** 

In spite of important changes in favor of welfare objectives, the eligibility 
conditions and benefit levels of Soviet social insurance continue to reflect the 
system’s emphasis on output objectives. Continuous work, a long work record, 
work in hot, difficult, dangerous, and underground occupations, and employ- 


34 For a discussion of the new law, see Schlesinger, loc. cit., and “The New State 
Pension Law in the U.S.S.R.”, Bulletin of the International Social Security Association, 
XI, No. 6 (June 1958), 220-230. 

35 See Current Digest of the Soviet Press, VIII, No. 13 (May 9, 1956), 30-31. 

36 See “New Principles Come into Force for the Award of Sickness Benefits”, Bulletin 
of the International Social Security Association, XI, No. 4-5 (April-May, 1958), 197- 
198. For a recent official collection of laws regulating sickness, maternity, and other 
short-term benefits see Gosudarstvennoe Sotsial’noe Strakhovanie (sbornik ofitsial’nykh 
materialov) (Moscow, 1959). For compact but highly useful descriptions in English 
see “Social Security in the Union of Soviet Socialist Republics”, Social Security 
Bulletin, XXII, No. 8 (August 1959), 3-7; and Robert J. Myers “Economic Security in 
the Soviet Union”, Transaction of the Society of Actuaries, XI (November 1959) 
723-745. 

37 Up to date rules on pensions and related matters are contained in Pensionnoe 
Obespechenie v SSSR, 2nd enlarged ed. (Moscow, 1960). 

88 For a comparison of the 1956 and 1960 decrees see ibid., 121-122 and 354-355. 
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ment in remote areas are more highly rewarded than ordinary service at the 
same wage level. Pensions are now more closely related to wages than for- 
merly and to that extent reinforce a wage structure which is intended to en- 
courage maximum effort. The administration of social insurance also retains 
the general goal of promoting labor discipline and production, although the 
nature of specific objectives has changed. Combat of turnover and prefer- 
ential treatment of shock workers have lost the significance they had in the 
early years of rapid industrialization. The system has now moved much closer 
to the goal of “maintaining the human capital”. For the trade union social 
insurance commission and social insurance activists this means primarily 
keeping the worker on-the job, healthy, safe, and fit to work. Accordingly 
the administration of sickness benefits has been closely integrated with the 
control of absenteeism, the supervision of labor medical services, the pre- 
vention of illness, and health campaigns. Disability benefit administration 
has been tied to accident prevention and has been coordinated with rehabili- 
tation measures. Union participation in old-age pension administration is 
used to maintain contact with working and retired pensioners and provides 
the basis for plans to improve the placement of aged workers and mobilize 
the skills and experience of those who have retired. Performance in many of 
these areas is undoubtedly still spotty, but the objectives are untiringly stated 
and restated by the Government, the Party, and the trade unions. 


The American System 


The character of American social security and of the American economic and 
political system is not compatible with the stress of labor discipline and pro- 
duction that has been so prominent in the Soviet Union since 1929. This does 
not mean that non-insurance economic implications have been left out of 
consideration. The prevailing system of wage-related benefits has always been 
defended in part on the ground that it is more conducive to incentive than 
flat benefit rates. Dean J. Douglas Brown, who has long defended this view, 
argues also that the provision of a basic level of security encourages work 
incentives.*® This argument now seems to have fairly wide support. Pro- 
fessor Galbraith goes so far as to suggest that “the notion that economic in- 
security is essential for efficiency and economic advance was a major mis- 
calculation—perhaps the greatest in the history of economic ideas”.*° In his 
view, “A high level of economic security is essential for maximum pro- 
duction”.‘t Some students with long experience in the social security field, 


39 J. Douglas Brown, “The Role of Social Insurance in the United States”, Industrial 
and Labor Relations Review, XIV, No. 1 (October 1960), 108-109. 

40 J. K. Galbraith, The Affluent Society (Cambridge, Mass., 1958), p. 113. 

41 Jbid., p. 115. 
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including Professor Eveline M. Burns, question the incentive effects of differ- 
ential benefits, especially in view of the fact that in America the wages on 
which benefits are based often have little to do with individual incentive and 
initiative.‘2 

Regardless of the merit of these arguments, what matters in the present 
context is that increasing the incentive to work has never been singled out as 
a basic goal of American social security. The main concern of those who 
have molded the American system has been the avoidance of measures which 
might hurt individual incentive and self-help initiative. Their approach, on 
balance, has been negative, in the sense that they have been more inclined to 
treat incentive aspects as one of the important limiting factors of the scope 
and level of social security protection than view them as an opportunity which 
can be exploited for productivity gains. This differs very significantly from 
the Soviet method of designing eligibility conditions and benefit levels for the 
express purpose of achieving particular incentives and controls. 

An even greater contrast exists with regard to labor discipline. One of the 
fundamental principles of American social insurance administration is the 
restriction of administrative discretion to its practical minimum, which implies 
the exclusion of any personal element in evaluating an individual’s eligibility 
and reliance on objective, measurable standards. These standards are applied 
by professionally oriented, paid state officials. In the Soviet union many 
administrative tasks requiring considerable discretion are executed by unpaid 
trade union activists whose duty it is to promote labor discipline and pro- 
duction. This is most important, of course, in the area of sickness benefits, 
where the room for discretion is substantial under the best of circumstances. 
It is a noteworthy contrast that in the area of unemployment compensation, 
which has a great potential for labor discipline and inevitably leaves room for 
administrative discretion, the American social security act of 1935 laid down 
certain ground rules to ensure the neutrality of the state in the relationship 
between employer and worker. Section 903 of the act protects the worker, by 
allowing him to draw benefits instead of insisting that he take a job offer, in 
cases where he would have to act as a strike breaker, or where he would have 
to accept substandard wages or working conditions, or where he would be 
forced to join a company union or resign from or refrain from joining a bona 
fide union. 

Economic objectives which are more compatible with the spirit of American 
social insurance are those which can be achieved indirectly, through the 
effect of benefits on aggregate demand. But even these objectives pose 
problems for the proper functioning of social insurance and have been re- 
garded as no more than possible by-products. The late Professor E. E. Witte, 


42 See E. M. Burns, Social Security and Public Policy (New York, 1956), Chap. iii and 
pp. 62-63. 
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commonly regarded as the intellectual father of American social security, held 
the opinion, which seems to be shared by many connected with policy for- 
mation, that 


It is a perversion of the concept of social security to look upon it as being primarily 
designed for control of the business cycie, to insure full employment, or to re- 
distribute income and purchasing power. Its effects in these respects should be 
considered and discussed, but should not overshadow its major objective—the 
protection of the individual and the family against the immediate hazards con- 
fronting them.‘ 

The United States does not readily alter its social insurance system to suit 
changing secular or cyclical economic objectives. The nature of the economic 
impact of the system is determined by its basic laws, and these have no pro- 
visions for changing the timing and the rate of taxes and benefits in response 
to changing business conditions. The unwillingness to experiment with pro- 
visions of this kind reflects at least in part the American attitude toward the 
objectives of social insurance and the quasi-autonomous financial status of the 
various programs. The pension programs, as presently constituted, are es- 
pecially unadapted to cyclical measures because contribution rates designed 
to keep them in budgetary balance are fixed on the basis of long-run expec- 
tations of income and expenditure patterns. Short run variations of tax and 
benefit rates would threaten the solvency of the system and might necessitate 
assistance from general revenue, which conflicts with prevailing ideas on 
social security financing. 

There were of course basic economic considerations which played a role in 
the original legislation. Most significant was the deep concern with unemploy- 
ment which helped to shape various features of the system. Arguments and 
hearings before Congressional Committees brought out the view that making 
payment of old age insurance benefits contingent upon withdrawal from the 
labor market would provide an incentive to retire which would leave jobs for 
younger, unemployed persons. The decision not to build up large reserves 
in old age insurance financing was strongly colored by the fear of a depresring 
effect on aggregative demand. In the area of unemployment compensation 
the prevailing merit rating system, which relates a firm’s tax rate to its un- 
employment record, was supported on the basis that it contributes to the stabi- 
lization of employment. The expectation of this result is based in the main on 
highly limited micro-economic assumptions. In reality, the need to raise the 
tax rate after a certain amount of unemployment has occurred may accentuate 
cyclical fluctuations. Technically, at least, it seems reasonable that the un- 
employment compensation programs could be made more effective anti- 


43 E. E. Witte, “What to Expect of Social Security”, American Economic Association, 
Papers and Proceedings, XXXIV, No. 1, Part 2 (March 1944), 217. A more recent 
statement of this position is in his article on “The Objectives of Social Security”, Review 
of Social Economy, XVII, No. 1 (March 1959). 
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cyclical weapons without violating any basic concept of American social in- 
surance. The lack of serious efforts in this direction illustrates, among other 
things, the basic American reluctance to use social security programs for 
purposes of economic control.‘ 


CONCLUSION 


The aspiration for economic security is a powerful force in the evolution of 
an economic system, whether it is centrally planned or organized by markets. 
How this force is channeled will depend on historically conditioned economic, 
social, and political factors. A basic lesson of American experience has been 
to show the weakness of the old argument, closely associated with the puri- 
tanical work ethic of early industrial capitalism, that a lessening of insecurity 
by social means impairs individual incentive and initiative. Many observers, 
indeed, argue the opposite case. The danger in following this line of argument 
beyond the context of limited programs is that it leads to the controversial 
proposition that the structure and levels of social security programs should be 
designed to promote incentive, labor discipline, and other economic objectives. 
By comparison with a Soviet-type economy, a democratic capitalistic system 
does not present a favorable setting for exploiting the economic incentive and 
control potentials of social security schemes. Although it is often argued that 
social security serves as a bulwark of the private enterprise system, there is 
nevertheless a latent conflict between the stress on individual economic re- 
sponsibility, individual freedom, and reliance on automatic market processes, 
and the centralized planning against economic insecurity represented by social 
security. To minimize this conflict and restrict centralized planning and 
control, the American approach has been to keep social security measures at 
a minimum acceptable level and think of benefit distribution in quasi- 
contractual terms. Consequently, American social security gives precedence 
to the specific rights of insured individuals over general economic objectives. 

The pattern of adaptation of social security to the planned Soviet economy 
is substantially different. Instead of being hampered by individualistic pre- 
conceptions, Soviet social security payments and institutions are based on 
concepts which facilitate the system’s integration with central planning and 
aid in the control and management of the work force. Theoretically, Soviet 
spokesmen do not recognize any conflict between individual interests and 
social goals. On the contrary, they see in social welfare measures an un- 
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mistakable manifestation of the basic harmony underlying a socialist society 
and economy. But Soviet experience has revealed two opposite dangers of an 
unqualified acceptance of this view. It may lead, as it did initially in the 
Soviet case, to naively generous but economically impractical and hence self- 
defeating social security programs. Or it may lead, as it did during the 
industrialization period, to painful sacrifices of individual welfare for the sake 
of promoting broader economic aims. 


GASTON V. RIMLINGER 
Rice University 
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LETTERS TO THE EDITOR 


To the Editor: 


May I be allowed to record some objections I have regarding Professor 
Spencer’s comment on Dr. Mardin’s detailed and fascinating paper, “Some 
Notes on an Early Phase in the Modernization of Communications in Turkey” 
(April, 1961)? Dr. Mardin examines the process of the unification of the 
Turkish language against the framework of a declining empire with refreshing 
and incisive sociological insight. Professor Spencer, who wallows in vague 
generalizations, wants to prove that the Turks have no “culture” of their own. 


The question with which Professor Spencer begins is interesting enough: 
Why did the Ottoman “establishment” resist “modernization” from the seven- 
teenth century onwards? But Dr. Mardin’s whole paper gives the answer 
precisely to this question. Modernization, greater literacy, the ideas of the 
French Enlightenment and Revolution threatened the political balance on 
which the power of the Ottoman “establishment” and the traditional élite 
rested. This is why the Palace resisted modern ideas with all the force it could 
command. And again, this is why, if individual sultans were willing, they were 
fought against and deposed by the alliance of the Ulema, other members of 
the Palace and the janissaries whose positions of power and influence de- 
pended upon the traditional order. 


And what is Professor Spencer’s argument? He asserts that the Turks are 
“a marginal people”, “like the Japanese”’—and presumably, therefore, like 
the English! But they are also nomads and have no culture of their own. “But 
always, in whatever context, the Turks are imitators and borrowers.” So they 
are “interlopers”, “slavish imitators”, “parvenu conquerors and converts”, 
and “as is so often the case with converts they become ultra-orthodox” (loc. 
cit., 274). After having gone through the “rape of Constantinople” (ibid., 
273), being marginal culture people, they simply imitated the Arab, Persian 
and Byzantine cultural forms. But they were “ultra-orthodox” as well so they 
also resisted all change and just “stagnated”! 
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What happened then? Professor Spencer’s nice theory fits all facts. “The 
marginal culture seems always to offer the paradox of extremes of elasticity 
as against those of rigidity” (ibid., 275). How excellent! We can now explain 
how “the henchmen [sic] of Ataturk” (ibid., 274) who idealized the ancient 
nomadic life of the Turks, suddenly eradicated the ancieit Ottoman society 
and set up an entirely new order—again without culture. 


Sir, this is balderdash. Such theories can only be built upon ignorance or 
prejudice. Of course the pejorative epithets which Professor Spencer so lavish- 
ly uses show his lack of sympathy with the subject matter. But anyone who 
has considered the history of Turkish society knows that what was represented 
as a cultural revolution of the first order in the West had its roots deep in 
Ottoman history. Ataturk’s victory was the final outburst of those modern- 
izing pressures which had convulsed the Ottoman polity right through the 
eighteenth and nineteenth centuries. And as to the assertion that the Turks 
have no culture and have contributed “little that is distinctive in art, literature 
or in science”, Professor Spencer is entitled to his own prejudices as long as 
they do not masquerade as scientific anthropological theories. 


NUR YALMAN 
University of Chicago 


To the Editor: 


My few remarks on Dr. Mardin’s excellent paper appear to occasion some 
indignation on Dr. Yalman’s part. I am sorry, but in spite of wounded 
feelings, I incline to stand by my guns. 


The issue, from my own vantage point, is not of course whether the Turks 
have culture or even where that culture comes from. Rather, it is the 
question as to what the Turks have done with the cultural heritage they come 
to call their own. Remarks on cultural marginality, therefore, hardly reflect 
opprobrium, as Dr. Yalman seems to think. In my comments on Dr. Mardin’s 
study, I was not reflecting on the social issues which he so ably depicted; I 
was, however, referring to the nature of Ottoman and modern Turkish cul- 
ture and considering the type of total cultural integration which had been 
achieved. In so doing, I saw my task as creating a background in which Dr. 
Mardin’s paper could more readily be fitted and simply assumed that the 
concept of cultural marginality was one with which virtually every culture 
historian is accustomed to deal. Unless one still takes seriously Lowie’s 
“shreds and patches” theory of culture (something which Lowie himself was 
glad to abandon), a culture is a holistic entity capable of generating what has 
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been variously called energy, vitality, inventiveness, etc. There is achieved 
a “level of integration” which provides the source for a total cultural expres- 
sion. Some cultures are thus more volatile, more vital, than others, more 
capable of a display of energy, leading, as Kroeber affirms, to climax of 
development. Acording to Kroeber, “marginal backwardness is manifest in 
total culture rather than in particular traits” (Anthropology, 1948, p. 421). 
The concept of marginality may, as Steward suggests (Theory of Culture 
Change, 1955, pp. 85-86), be less useful on a comparative ethnographic level 
where historical perspective is lacking. In historic situations, however, as 
Kroeber has repeatedly noted, the shifts of culture centers, the relations of 
center to margins, the problems of cultural intensity and climax, as well as the 
essential conservatism of the marginal area are highly informative of the 
nature of culture. If the criterion is level of integration, then England, how- 
ever diverse the historic beginnings, is no marginal culture, but from Henry 
VIII to Churchill, from Cromwell to Watt, a culture center of vital signifi- 
cance in the Western World. The age of Suleyman the Magnificent possesses a 
different ethos from that of the Elizabethan era. Perhaps it is because in the 
lifetimes of most of us we see the shift of social culture centers toward the 
east that we entertain a certain apprehension. 


Or again, since Kroeber’s theories fit prominently in this discussion, one is 
reminded of his concern with the peculiar style patterns developed by historic 
civilizations as well as with his consuming interest in invention (cf. Style and 
Civilizations, 1957; Configuratons of Culture Growth, 1944). He finds no 
problem in recognizing that Dante, Shakespeare, Rubens, Cervantes, Po Chii-i, 
or Kalidasa, and so on through any one cares to name in culture history, re- 
present aspects of total cultural expression for their respective times and 
places. Where are the Turks of like achievement and stature? 


And finally, knowing something of Atatiirk and those who influenced him, 
some of whom are still, as this is written, cheerfully knifing each other, his 
“henchmen”, in other words, I am obliged to come to grips with the general 
question of determinism in culture. Dr. Yalman’s comments suggest a virtu- 
ally absolute freedom of will, the well meaning sultan hindered by ulema and 
janissary. It seems to follow from this that society can be looked at without 
culture, culture itself becoming synonymous with mere refinement. I do not 
agree with Professor Leslie A. White in his view of an absolute cultural deter- 
minism and I should defend the proposition that Atatiirk does give the 
Turkish revolution direction. But I should also support the thesis that without 
Atatiirk the situation was such as to call for reform inevitably. And it is the 
characteristic of the level of integration of the marginal culture that such 
reform should be sweeping and violent yet vacillating and uncertain. It could 
never have happened in the Athens of Pericles or in Augustan Rome. 
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Hence, judgements are not prejudices. One can admit being wrong when 
shown why. Nationalism is an important subject worthy of scholarly investi- 
gation but an affronted patriotism leads to no scholarly discussion. 


ROBERT F. SPENCER 
University of Minnesota 


aa 


ANNALES 


Economies Sociétés Civilisations 


REVUE TRIMESIRIELLE FONDEE EN 1929 
par 
LUCIEN FEBVRE & MARC BLOCH 
Comité de direction: 


FERNAND BRAUDEL 


GEORGES FRIEDMANN—CHARLES MORAZE 
Secrétaire du Comité: PAUL LEUILLIOT 
Secrétaire de la Rédaction: ROBERT MANDROU 


Au sommaire du n° 6 (Nov.-Dec.) de 1961: 


F. GRAUS: Les pauvres au bas Moyen Age. 
M. CONFINO: Les redevances mixtes en Russie au XIXe siécle. 
M. REBERIOUX: Socialisme et religion: Jaurés. 


J. P. PETER: Dimensions de I’affaire Dreyfus. 


Et nos rubriques habituelles 


Etudes, Débats et Combats, Travaux en Cours, Documents 
et Problémes, Notes Critiques, Comptes Rendus. 


Rédaction et Administration: 

LIBRAIRIE ARMAND COLIN, 103, Bd St-Michel, PARIS-Ve 
Compte de chéques postaux: Paris, No 1671 
Abonnements: France et Union francaise, 29 NF; Etranger, 35 NF 
Le numéro de 208 pages: 6 NF 


THE AUSTRALIAN JOURNAL 
OF POLITICS AND HISTORY 


Editor: Gordon Greenwood 


Issued twice yearly, in May and November 


VOL. VII NO. 1 MAY 1961 
Problems of Australian Foreign Policy, July-December 1960 
D. C. CORBETT 


The Transition to Independence: The Example of Western Samoa 
J. W. DAVIDSON 


Creative Personality CECIL A. GIBB 
Labour, Socialism and the Working Class D. W. RAWSON 
Theoretical Analysis in Social Science and the Model of Rational 
Behaviour JOHN C. HARSANYI 
Review Article JOHN BASTIN 


Australian Political Chronicle: Book Reviews 


SUBSCRIPTION: 
(including postage) Australia £1/1/- per year or 12/6 per copy; 
United Kingdom £1 stg.; U.S.A. and Canada $ 2.75 


UNIVERSITY OF QUEENSLAND PRESS 
St. Lucia, Queensland, Australia 


reg 


PARAGON BOOK GALLERY 


“The Oriental Book Store of America” 
140 East 59th Street New York 22, N.Y. 


We specialize exclusively in books 
on the 
FAR EAST, NEAR EAST & MIDDLE EAST 


More than 25,000 “in print” and “‘out of print” books on 
Oriental history, religion, philosophy, literature, linguistics 
and art in all languages are on our shelves. All librarians, 
scholars, and collectors are invited to send their wantlists, 
which will receive our very best attention. 


Catalogues Issued Regularly 


We purchase single works and complete libraries on the Orient 
and always pay full value. 


THE RUSSIAN REVIEW 


Table of Contents, Vol. XX, No. 1, 


January, 1961: 
Articles: 
COMMUNIST BASIC TACTICS: RULE OR RUIN. .. William Henry Chamberlin 
VLADIMIR SOLOVIEV AND SLAVOPHILISM .... Janko Lavrin 
RECENT CHANGES IN SOVIET EDUCATION .... Kenneth Dailey 


THE AMERICAN WESTERNER IN RUSSIAN FICTION V. Kiparsky 
LEV TIKHOMIROV AND A CRISIS IN RUSSIAN 


Price of this issue: $2.00; yearly $5.00; foreign $6.00 


} THE RUSSIAN REVIEW, Inc. 
235 Baker Library Hanover, N.H. 


GENUS 


THE REVIEW OF THE 


ITALIAN COMMITTEE FOR THE STUDY OF POPULATION 
PROBLEMS 


and of the 
ITALIAN SOCIETY OF GENETICS AND EUGENICS 


edited under the auspices of the 
NATIONAL RESEARCH COUNCIL 


EDITOR: CORRADO GINI 


Summary of Volume XVI - December 1960 - n. 4: 


ROBERT KUTTNER — Cultural Selection of Human Psychological Types. 
CORRADO GINI — A proposito di una nuova Opera sui Vichinghi ecc. 
T. LYNN SMITH — Rural-Urban Demographic Differences in Latin-America. 


PLACIDO NICOLICCHIA — Le caratteristiche demografiche di un gruppo di 
Zulu (Bantu) della Riserva indigena di Mapumulo (Natal). 


PLACIDO NICOLICCHIA — Le caratteristiche demografiche di un gruppo di 
Albanesi di Kavaja. 


THOMAS E. LEE — The Lost Battleground of the Long Sault. 


CORRADO GINI — Rassegna — Sulle differenze innate tra i caratteri mentali 
nelle varie popolazioni. 


Recensioni 
Bibliografia 
Pubblicita 


GENUS 


Accepts scientific articles, papers, notes, and communications written 
in Italian, English, French, German, and Spanish in the field of the . 
different sciences related to population problems (Demography, Socio- 
logy, Economics, General Biology, Genetics, Eugenics, Anthropology, 
Social Hygiene, Psychology, Geography). 


Orders should be addressed to: SEGRETERIA DEL COMITATO ITALIANO 
PER LO STUDIO DEI PROBLEMI DELLA POPOLAZIONE — Via delle Terme 
di Diocleziano, 10 — ROMA — ITALIA. 


Lit. 3.000,— U.S.A. $6 


aye 
| 
| 
| 
ms 
| 
| 
{ 
A 


REVISTA DE ESTUDIOS 
POLITICOS 


(Bimensual) 
ESTUDIOS. — NOTAS. —- MUNDO HISPANICO. — RECENSIONES. - 
NOTICIAS DE LIBROS. — REVISTA DE REVISTAS. — BIBLIOGRAFIA 


Consejo de Redaccién: 
MANUEL FRAGA IRIBARNE 
Director del Instituto de Estudios Politicos. 


Salustiano DEL CAMPO URBANO, Manuel CARDENAL IRACHETA, José CORTS 
GRAU, Luis DIEZ DEL CORRAL, Melchor FERNANDEZ ALMAGRO, Torcuato 
FERNANDEZ MIRANDA, Jestis F. FUEYO ALVAREZ, Luis JORDANA DE POZAS, 
Emilio LAMO DE ESPINOSA, Luis LEGAZ LACAMBRA, Salvador LISSARRAGUE 
NovoA, Antonio LUNA GARCIA, José Antonio MARAVALL CASESNOVES, Adolfo 
MUNOZ ALONSO, Mariano NAVARRO RUBIO, Carlos OLLERO GOMEZ, Carlos 
RUIZ DEL CASTILLO, Joaquin RUIZ-GIEMENEZ CORTES, Luis SANCHEZ AGESTA, 

Antonio TOVAR LLORENTE. 

Secretaria Técnica: 
Alejandro MUNOZ ALONSO 
SUMARIO DEL NUMERO 115 
(Enero-Febrero 1961) 

ESTUDIOS Y NOTAS: 
MANUEL FRAGA IRIBARNE: “El Sindicalismo como fuerza politica”. 


JESUS F. FUEYO ALVAREZ: “El principio de autoridad en la crisis de la 
sociedad contemporanea”. 


CARL SCHMITT: “La tirania de los valores”. 

J. BARENTS: “La democracia y los paises subdesarrollados”. 

ELIAS DIAZ: “Sobre la licitud de la huelga en el derecho italiano actual”. 

MUNDO HISPANICO: 

JAIME PERALTA PERALTA: “Aporte para una revisién del concepto de mundo 
hispanico”. 

IN MEMORIAM Don Nicolas Pérez Serrano. 


RECENSIONES Y NOTICIAS DE LIBROS: — REVISTA DE REVISTAS. 


BIBLIOGRAFIA: “Politica, Economia y Sociedad de Rusia en los estudios 
editados en los Estados Unidos, II”, por Leandro RUBIO GARCIA. 


Precios de suscripcién anual: 


Espafia y Territorios de Soberania Espafiola. . 175 pesetas 
Portugal, Iberoamérica y Filipinas. . . . . 200 ,, 


INSTITUTO DE ESTUDIOS POLITICOS. - PLAZA DE LA MARINA 
ESPANOLA, 8 MADRID (Espaiia) 


RECHERCHES SOCIOGRAPHIQUES 


REVUE TRIMESTRIELLE PUBLIEE PAR LE DEPARTEMENT DE SOCIOLOGIE 
DE L’UNIVERSITE LAVAL, QUEBEC, CANADA 


Direction: Jean-C. Falardeau et Fernand Dumont 
Secrétaire de la rédaction: Yves Martin 


SOMMAIRE du nos 2-3, vol. II (avril-septembre 1961): 


Numéro spécial: 
MATERIAUX POUR UNE SOCIOLOGIE POLITIQUE 
_ DU CANADA FRANCAIS 
Propositions théoriques — Enquéte — Monographies 
Inventaire des sources 


Situations de la recherche. Comptes rendus. 


Abonnement (un an, quatre numéros): Canada, $5.00; autres pays: $5.50. 

Administration et abonnements: Les Presses Universitaires Laval, 28 rue 

Sainte-Famille, Québec 4, Canada. — Direction et rédaction: Département 

de Sociologie, Faculté des Sciences sociales, Université Laval, Québec 4, 
Canada. 


INTER-AMERICAN REVIEW OF BIBLIOGRAPHY 
REVISTA INTERAMERICANA DE BIBLIOGRAFIA 


A quarterly devoted to the study of the Americas with contributions 

in English, Spanish, French and Portuguese, published by the 
Division of Philosophy and Letters (Department of Cultural Affairs) of 
the Pan American Union, Washington, D.C. 


Edited by José E. Varcas 
@ Articles, Review Articles, Book Reviews, listing of Recent 
Books, and Notes and News 
@ Occasional section for bibliophiles 
@ Separate Annual Index and Table of Contents 


Annual subscription for members of the Postal Union of the Americas 

and Spain, US $ 3.00; for all other countries, US $3.50, to cover mailing 

costs. Single copies, US $1.00. Address the Office of Publications 
Services, Pan American Union, Washington 6, D.C., U.S.A. 


fou 
yet 
| 
| 
| 


CANADIAN JOURNAL 
OF ECONOMICS 
AND POLITICAL SCIENCE 


VOLUME XXVIII - NUMBER 4 
NOVEMBER, 1961 


Social Studies C. A. ASHLEY 
The West Indies: Improbable Federation ELISABETH WALLACE 
Economic History and Economic Under- 


development BARRY E. SUPPLE 
Social Theory and the Mass Media THELMA MCCORMACK 
Market Concepts in Political Theory C. B. MACPHERSON 
Canadian Anti-Combine Administration, G. ROSENBLUTH 

1952-1960 AND H. G. THORBURN 
Flexible Exchange Rates and Employ- 

ment Policy ROBERT MUNDELL 
Notes 
The Lieutenant-Governor’s Discretionary 

Powers: The Reservation of Bill 56 J. R. MALLORY 
Trade Gains in the Short Run: A Reply 

to Mr. Kemp STEPHEN ENKE 
Monograph Studies Based on the 1961 

Census W. E. DUFFETT 
Review Article 
Water Resource Development CLARENCE L. BARBER 
$6.00 per year $1.50 per single issue 


UNIVERSITY OF TORONTO PRESS 
Front Campus, University of Toronto, Toronto 5, Canada 


EAST AND WEST 
QUARTERLY REVIEW 


A magazine which aims at promoting cultural and spiritual relations 
between East and West and at throwing light on the relations between the 
two parts of the Eurasiatic continent, in the past and at present. The 
meeting-points of Eastern and Western cultures will be illustrated by the 
contributions of the most outstanding specialists in this field of studies. 


Director: Prof. Giuseppe TUCCI 
Assistant-Directors: 
Prof. Mario BUSSAGLI and Prof. Lionello LANCIOTTI 
Administrative and Editorial Offices: via Merulana, 248, ROME, Italy 
Price of each number:. . . . . . Lit. 800 


Subscription rates: one year . . . . USA $ 6.00 


Historical Abstracts 


BIBLIOGRAPHY OF THE WORLD'S PERIODICAL LITERATUR” 
BIBLIOGRAPHIE DES PUBLICATIONS PERIODIQUES MON @IALES 
BIBLIOGRAPHIE DER ZEITSCHRIFTENLITERATUR DER WELT 
BIBLIOGRAFIA MUNDIAL DE PUBLICACIONES PERIODICAS 
MMPOBOR NEPMORUMECKOR AUTEPATYPL 


RA 


Eric H. Boru, Editor 


English summaries of historical articles (16,860 to date) on the period 
1775-1945 from nearly 2,000 periodicals 


Professional and Bibliographical News 
Further information or free Index Number on request 


HISTORICAL ABSTRACTS 
MUNCHEN-SOLLN, EMIL-DITTLER-STRASSE 12 
GERMANY 


Bink 
| 
a 


THE CHINA QUARTERLY 


Is China in the throes of disastrous nation-wide famine? An authoritative 
article in the latest issue of The China Quarterly, the only Western journal 
specialising in studies of contemporary China, examines the evidence and 
suggests the answer. 


The issue also includes articles on Buddhism (by Holmes Welch), bio- 
graphies of two noted Chinese intellectuals - Ma Yin-ch’u, the economist 
and Ch’ien Tuan-sheng, the political scientist — and a set of articles on the 
state of various branches of science in China. 


Subscriptions £1 or $3 (students 10s or $2) per year 


Specimen copy available on request 


ILFORD HOUSE, 133-135 OXFORD STREET, LONDON, W.1. 


JOURNAL OF SOUTHEAST 
ASIAN HISTORY 


Vol. 2, No. 1. March, 1961 


Theme: The Chinese in Malaya 


The KMT in Malaya. By Png Poh Seng. 
Opium In Malaya. Cheng U. Wen. 
The Chinese Protectorate. Chu Tee Seng. 
Chinese Migration to Malaya. J. E. 


This new Journal is published twice a year. In 1961 there will be an 
additional issue in July devoted to the 1st International Conference of 
South-East Asian Historians. 


Annual Subscription: $M 10/- (£ 1.3.6.) 


K. Tregonning, History Dept., University of Malaya in Singapore, 
Singapore 10. 


INTERNATIONAL JOURNAL OF 
COMPARATIVE SOCIOLOGY 


A Journal devoted to research, especially in the problem of social 
change arising out of urbanization, industrialization, and cross-cultural 
contacts 


EDITOR: Dr. K. ISHWARAN 
Eminent Sociologists from all over the world are also on the 
Editorial Board 
Contents of Vol. II, No. 1: 


I. ARTICLES: 


1 Editorial. 
2 A Study of French Canadian Kinship . Ralph Piddington 
3 The Sociology of Housing. ....... P. Chombart de Lavwe 


4 The Movement of Culture and People 
along the Social Ladder. ........ Sjoerd Groenman 


5 Potential uses of the Church-sect Typo- 
logy in Comparative Religious Research David O. Moberg 


6 Consumption and Prosperity ...... U. R. Ehrenfels 
7 The Viennes School System: Social Mo- 
bility & Implications. .......... James Hackler 
8 Juvenile Delinquency .......... K. P. Chattopadhyay 


9 The Refugee and His Country of Refuge Horst Reimann 
10 The Relationship between Paternal oc- 
cupation & occupational choice. ... . N. F. Dufty 


11 Sociological Factors in Community De- 


Il. NOTES & NEWS 


1 A Note on Alfred Lewis Kroeber... Julian H. Steward 
2 News 


3 Book reviews and Publications received 


The Journal is published twice a year (March and September) by the 
Department of Social Anthropology, Karnatak University, Dharwar 
(India). 


Subscription Rates: Annual Subscription: $ 8.00 


ORDER FROM: 
E. J. BRILL - LEIDEN, HOLLAND 


SURVEY 


> the leading quarterly in the field of Soviet studies 
the current number , 

pap The Polish Cultural Scene 

> and also includes recent political, social, and cultural 
trends in the Soviet Union 


Our last number (Oct.-Dec. 1960) reviewed ‘Ulbricht’s Germany’ — 
the state of philosophy, historiography, literature, and the arts in 
Communist East Germany 

Subscription: £1 p.a. ($3); student rate 10/- ($2). Sample copy free 
on request 


SURVEY 
Summit House - 1 Langham Place - London, W. 1 


The To be well informed, you need the facts. In 
the WORLD TODAY experts bring to the 
WORLD _ general reader up-to-date and reliable infor- 
mation on current world problems. Factual and 
TO DAY objective, the WORLD TODAY also focuses 
Issued by the on internal political and economic conditions 
Royal Institute 0 individual countries, in order to provide a 
of International background to events of international signifi- 
Affairs, London nce. 
Recent issues include articles on: Brazil: The Reawakening of the Giant; 
Japanese Politics and the Approach of Prosperity; The Present Situation 


in Haiti; Italy 1961; and The European Economic Community and the 
Association African States. 


Monthly 2s. 6d. per copy. 30s. a year. (In U.S. and Canada $4.80) 


Orders may be sent to booksellers and newsagents or to 
OXFORD UNIVERSITY PRESS 


Amen House, Warwick Square, London, E.C.4 


JOURNAL OF THE POLYNESIAN SOCIETY 


Quarterly, £1.10.0 per annum 


Volume 70, No. 1 (March, 1961) contains the following articles: 
“A Note on Population Movements in the Cook Islands”, by R. Gerard 
Ward. 
“The Migration of Cook Islanders to New Zealand”, by Antony Hooper. 
“Samoan Migration to New Zealand”, by Ian Fairbairn. 
“Maoris in Auckland: A Population Study”, by Ian Pool. 


“Together or Apart: A Note on Urban Maori Residential Preferences”, 
by Jane Ritchie. 


“Post Spanish Discoveries in the Central Pacific’, by H. E. Maude. 
“Polynesian Navigation to Distant Islands”, by Andrew Sharp. 


“Migrations Implied by Relationships of New Britain Dialects to Central 
Pacific Languages”, by Ward H. Goodenough. 


Subsequent issues will contain the following articles: 


“Cook Islanders in Auckland”, by Antony Hooper. 
“Settled Papuan Workers in Port Moresby”, by Murray Groves. 


“Native Employment Within the New Guinea Highlands”, by H. C. 
Brookfield. 


“Dobuans Abroad: Letters from the Dobuan Islands”, by R. F. Fortune. 
“Internal Migration in Fiji”, by R. Gerard Ward. 

“Fijian Leadership in Suva”, by R. R. Nayacakalou. 

“Rotuma as a Hinterland Community”, by Alan Howard. 

“Australian Aborigines in Adelaide”, by Judy Inglis. 


“Marianas Archaeology: Report of an Excavation on Tinian”, by Marcian 
Pellett and Alexander Spoehr. 


“The Importance of Personal Acquaintance in the Identification of Island 
Discoveries”, by Colin Jack-Hinton. 

“Maori Flour Mills of the Auckland Province, 1846—1860”, by R. P. 
Hargreaves. 


“A Simple Matrix-Index for Working Bibliographies, Site Surveys, or 
Small Artefact Collections”, by Roger Green. 


4 
4 
ter 
= 
gt 
‘ 


| 
at 
4 


| 
| 


COMPARATIVE STUDIES IN SOCIETY AND HISTORY 


An International Quarterly 


EDITORIAL COMMITTEE 


G. E. von GRUNEBAUM 
EVERETT C. HuGHES 
Epwarp A. KRACKE, Jr. 
Max RHEINSTEIN 
EDWARD SHILS 

Eric R. WOLF 

SyLvia L. Turupp (Editor) 


E. BALASZ 
JACQUES BARZUN 
REINHARD BENDIX 
PETER CHARANIS 
CARLO CIPOLLA 


WILLSON COATES 
THOMAS COCERAN 
RAYMOND FIRTH 
WILLY HaARTNER 
GUNNAR HECKSCHER 
MELVILLE J. HERSKOVITS 
GeorGE C. HOMANS 
CHARLES W. JONES 
GEORGE KUBLER 
ARNALDO MOMIGLIANO 
LUCIAN PYE 


ALF Ross 

JosEePH J. SPENGLER 
JosEPH R. STRAYER 
CHARLES VERLINDEN 
So. Tax 

PHILIPPE WOLFF 
CHRISTOPHER WRIGLEY 


Islamic Studies 
Sociology 

Far Eastern Civilizations 
Comparative Law 
Sociology 

Anthropology 

Economic History 


CONSULTING EDITORS 


Far Eastern Civilizations 
History 

Sociology 

Byzantine Studies 
Economic History 


History 

History 
Anthropology 
History of Science 
Political Science 
Anthropology 
Sociology 
Comparative Literature 
Art History 
History 

Political Science 


Law 

Economics 
History 

Economic History 
Anthropology 
History 

History 


SPONSORING INSTITUTIONS 


Columbia 
California 
Rutgers 
Venice and 
California 
Rochester 
Pennsylvania 
London 
Frankfurt 
Stockholm 
Northwestern 
Harvard 
California 
Yale 

London 
Massachusetts 
Institute of 
Technology 
Copenhagen 
Duke 
Princeton 
Ghent 
Chicago 
Toulouse 
Ibadan 


The University of Chicago; the University of California; the departments of An- 
thropology, Economics, History (grant through the William E. Dunning fund), and 
Sociology, of Columbia University; the University of Pennsylvania; Princeton 
University; Roosevelt University; Rutgers University. 


California 
Chicago 

Chicago 
Chicago 
Chicago 
Michigan 
Michigan 


MOUTON & CO - PUBLISHERS - THE HAGUE 


Some of our periodicals: 


HISTORY AND THEORY 


Studies in the Philosophy of History. Editorial Board: Raymond Aron, Isaiah 
Berlin, Crane Brinton, Pieter Geyl, Sidney Hook, Maurice Mandelbaum, W. H. 
Walsh, Morton White. Editor: George H. Nadel. Vol. I (1960-1961), 317 pp. 
16 X 24 cm. 

Subscription price per volume f 18,—/$5 
Subscribers will receive Beihefte free of charge. 


CAHIERS D'ETUDES AFRICAINES 


Comité de direction: Pierre Alexandre, Georges Balandier, Roger Bastide, Henri 

Brunschwig, Germaine Dieterlen, Pierre Gourou, Michel Leiris, Paul Mercier, 

Denise Paulme, Gilles Sautter, Joseph Tubiana. No. 1 (1960), 128 pp.; No. 2 
(1960), 204 pp.; No. 3 (1960), 157 pp.; No. 4 (1960), 128 pp. 16 x 24 cm. 

Subscription price per 4 numbers f 30,—/$ 8.35 

Single issue price f 8,—/$ 2.25 


CAHIERS DU MONDE RUSSE ET SOVIETIQUE 


Comité de rédaction: Jacques Bellon, Alexandre Bennigsen, Henri Chambre, 

René David, Claude Frioux, Basile Kerblay, Roger Portal, Stuart Schram, Jean 
Train. Vol. I (1960), 678 pp.; Vol. Il, nr. 1 (1961), 125 pp. 16 x 24 cm. 

Subscription price per volume (4 issues) f 30,—/$ 8,35 

Single issue price f 8,—/$2.25 


L’HOMME 


Revue francaise d’anthropologie. Comité de direction: Emile Benveniste, Pierre 
Gourou, Claude Lévi-Strauss. Tome I, nr. 1 (1961), 144 pp. 18,5 x 24,5 cm. 
Subscription price per volume (3 issues) f 18,75/$ 5.30 

Single issue price f 6,75/$ 1.90 


REVUE DES ETUDES JUIVES 


Troisigme Série. Tome I (CXVIII) (1959-60). 170 pp.; Tome II (CXIX) (1961). 
203 pp. 16 X 24,5 cm. 


Subscription price per 2 numbers f 17,—/$ 4.75 . 


Single issue price f 10,—/$ 2.80 


ETUDES RURALES 


Revue trimestrielle d’histoirs, géographie, sociologie, et économie des campagnes. 

Directeurs: Georges Duby et Daniel Faucher. No. 1 (avril-juin 1961), 108 pp., 
figs., plates. 16 X 24 cm. 

Subscription price per volume (4 issues) f 21,—/$ 5.90 

Single issue price f 5,65/$ 1.70 


| 

{ 

‘ 

a 

bey 

q 

| 


: 
ig 
“4 
“gd 
4 


